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INTRODUCTION

Does the Religious Freedom Restoration Act (“RFRA”) bar employment
discrimination lawsuits against churches?' Last year a divided panel of the
Second Circuit answered “yes” to that question in Hankins v. Lyght,” but the
Seventh Circuit disagreed; its opinion in Tomic v. Catholic Diocese of Peoria
called Hankins “unsound.”

This Comment defends Hankins. Part I explains how the RFRA defense
applies to private plaintiffs. Part II builds on the work of Professor Douglas
Laycock to argue that employment decisions are an exercise of religion. Part
III rebuts Tomic’s attack on Hankins by showing that the RFRA defense is
broader than the constitutionally based “ministerial exception” to anti-
discrimination laws.

Congress passed the RFRA to undo the Supreme Court’s work in Em-
ployment Division v. Smith.* In Smith, the Court held that states may apply
neutral, generally applicable laws to the faithful without accommodating
their religious needs. In passing the RFRA, Congress found that Smith did
not do enough to protect religion because “laws ‘neutral’ toward religion

* ].D., Yale Law School, 2007. My thanks to Julianna Bentes for her helpful
edits.

1.  The RFRA is codified at 42 U.S.C. §§ 2000bb to 2000bb-4 (2000). By “em-
ployment discrimination lawsuits,” I mean suits brought under Title VII of
the Civil Rights Act of 1964, codified at 42 U.S.C. §§ 2000e to 2000e-16¢
(2000), and the Age Discrimination in Employment Act of 1967, codified at 29
U.S.C. §§ 621-634 (2000).

2. 441 F.3d 96, 106 (2d Cir. 2006).
442 F.3d 1036, 1042 (7th Cir. 2006).

4. 494 U.S. 872, 881 (1990). For an account of the RFRA’s legislative history, see
Douglas Laycock & Oliver S. Thomas, Interpreting the Religious Freedom Res-
toration Act, 73 TEX. L. REV. 209 (1994).
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may burden religious exercise as surely as laws intended to interfere with
religious exercise.”” Though the federal anti-discrimination laws are facially
neutral, they nonetheless burden religious exercise by impairing churches’
ability to shape their characters and beliefs.

I. How DoEes THE RFRA DEFENSE APPLY TO PRIVATE PLAINTIFES?

Congress intended the RFRA to “provide a. .. defense” to “persons,”®

including churches,” whose “religious exercise is substantially burdened by
government.”® Once a church shows that the government has substantially
burdened its religious exercise, then the government’s action may only be
upheld if the government’s interest is compelling and the means chosen to
achieve that interest are the least restrictive available.’

The Hankins majority held that the RFRA’s text indicates that Congress
intended the defense to apply to lawsuits brought by private plaintiffs.'
That textual argument is convincing—indeed, there are other textual clues,
besides those mentioned by the majority, that support this reading.'!

But the majority’s textual analysis does not address the dissent’s practi-
cal objection: How can a private plaintiff produce evidence of the govern-
ment’s interest in preventing discrimination?'? We expect plaintiffs to prove
their employers’ discriminatory intent, but we don’t expect them to show
that the anti-discrimination laws are narrowly tailored to achieve a compel-

42 U.S.C. § 2000bb(a)(2).
Id. § 2000bb(b)(2).

See 1 U.S.C. § 1 (2000) (defining “person” to include “associations” and “so-
cieties”); see also Douglas Laycock, RFRA, Congress, and the Ratchet, 56 MONT.
L. REv. 145, 151-52 (1995) (gathering evidence from the congressional debates
over the RFRA to conclude that the Act protects “institutional free exercise”).

42 U.S.C. § 2000bb(b)(2).
9. Id. § 2000bb-1(a)-(b).
10. Hankins v. Lyght, 441 F.3d 96, 103 (2d Cir. 2006).

11. The Hankins majority might also have pointed out that Congress intended the
RFRA to apply not only to “all federal law” but also to “the implementation of
that law.” 42 U.S.C. § 2000bb-3(a) (emphasis added). Every discrimination
lawsuit is an “implementation” of the federal anti-discrimination laws. The
majority also might have noted that the RFRA implicitly includes the federal
courts in its definition of “government”: “a branch, department, agency, in-
strumentality, and official (or other person acting under color of law) of the
United States.” Id. § 2000bb-2(1). Thus, when a court grants a private litigant
relief under the anti-discrimination laws, that grant is an act of “government”
and covered by the RFRA.

12.  Hankins, 441 F.3d at 114-15 (Sotomayor, J., dissenting).
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ling governmental interest. Only the government has the authority and the
resources to argue these points.

The dissent’s objection is misplaced because the government has no
compelling interest in a private employment dispute. Therefore, even if
private plaintiffs did have the government’s authority and resources, those
advantages wouldn’t make any difference—plaintiffs can’t win this argu-
ment.

The government’s interest is limited to the particular exercise of religion
at issue, as the Court made clear in Gonzales v. O Centro Espirita Beneficente
Unido do Vegetal.' There, a church asked for an exemption from the Con-
trolled Substances Act so that its members could import huasca, a narcotic
used in its ceremonies. Opposing that request, the Attorney General stressed
the government’s interest in the “uniform application” of the drug laws—
that is, its interest in keeping all narcotics away from all citizens.'* A unani-
mous Court rejected that interpretation in favor of a “more focused” in-
quiry: “RFRA requires the Government to demonstrate that the compelling
interest test is satisfied through application of the challenged law ‘to the
person’—the particular claimant whose sincere exercise of religion is being
substantially burdened.”"> Centro Espirita shows that the government’s in-
terest in an employment discrimination lawsuit is not its interest in elimi-
nating discrimination from all workplaces, but instead its interest in “the
particular claimant®™—that is, its interest in preventing the particular reli-
gious employer from making a particular kind of employment decision.

However compelling the government’s global interest in banning dis-
crimination from all workplaces, its specific interest in how one particular
church fills a vacancy is not compelling. Ugly and hurtful though discrimi-
nation is, the government’s interest in preventing one instance of it is less
than Wisconsin’s interest in seeing to it that its Amish teens receive an edu-
cation—an interest found not to be compelling in Wisconsin v. Yoder.'® Nor
is the government’s interest in a single employer more compelling than
Indiana’s interest in preventing fraud in unemployment claims—an interest
found not to be compelling in Thomas v. Review Board of Indiana Employ-
ment Security Division."” Nor is the government’s interest in preventing a
church from discriminating greater than its interest in preventing that
church’s members from overdosing—an interest found not to be compel-
ling in Centro Espirita. If none of those interests are compelling, then the

13. 546 U.S. 418, 429 (2006).
14. Id. at 423.

15. Id. at 430-31.

16. 406 U.S. 205, 223-27 (1972).
17. 450 U.S. 707, 718-19 (1981).

361



YALE LAW & POLICY REVIEW 26 :359 2007

government’s interest in the outcome of one church’s hiring process isn’t
compelling, either.

The Court once described “the State’s... interest in eliminating dis-
crimination against women” as “compelling.”'® But the interest at stake in
that case was California’s global interest in preventing discrimination in all
its workplaces, and therefore isn’t relevant to the RFRA defense. If the RFRA
required courts to consider the global interests served by the anti-
discrimination laws, then Centro Espirita would have considered the gov-
ernment’s interest in preventing drug abuse by every citizen. The Court
didn’t do that; instead, it considered only the interest in preventing church
members from worshipping with huasca.

The RFRA defense to an employment discrimination lawsuit collapses
into one question: Do the discrimination laws substantially burden the de-
fendant’s exercise of religion? The answer to that question is well within
private plaintiffs’ power of proof. It therefore is not unfair for a church to
raise the RFRA defense to an employee’s discrimination lawsuit, and the
Hankins dissent’s objections are misplaced.

II. How Do THE ANTI-DISCRIMINATION Laws “BURDEN” THE “EXERCISE
OF RELIGION™?

The RFRA defines “exercise of religion” broadly, to include “any” exer-
cise, whether or not the exercise is “central” to a system of religious belief."
Every personnel decision by a religious institution is an exercise of religion,
and a lawsuit challenging such a decision substantially burdens the institu-
tion’s religious exercise.

A church is more than a troupe that performs sacred rites. The secretary
who answers the rabbi’s phones and the custodian who locks up at night are
as much a part of the synagogue as the rabbi. The people whom a church
hires determine the church’s present character and shape its future devel-
opment. This is the lesson Professor Douglas Laycock draws from the Su-
preme Court’s decisions on church labor disputes: “When the state inter-
feres with the allocation of influence and authority within a church, it inter-
feres with the very process of forming the religion as it will exist in the fu-
ture.”?

18.  Bd. of Dirs. of Rotary Int’l v. Rotary Club of Duarte, 481 U.S. 537, 549 (1987).
19. 42 U.S.C.§ 2000bb-2(4) (2000).

20. Douglas Laycock, Towards a General Theory of the Religion Clauses: The Case
of Church Labor Relations and the Right to Church Autonomy, 81 CoLum. L.
REV. 1373, 1391 (1981) (noting that the Supreme Court has been willing to ex-
tend the “right of church autonomy as far as necessary to include the cases be-
fore it”).

362



