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Protecting Rights Online Molly Beutz Land 1

Although the human rights and access to knowledge (A2K) movements share many
of the same goals, their legal and regulatory agendas in the area of Internet governance
have historically had little in common. While state censorship online has been a principal
concern for human rights advocates, this issue has not been a central focus of the A2K
movement. Likewise, human rights advocates have failed to examine the cumulative effect
of expanding copyright protections on education and culture. Overcoming this divide and
identifying areas in which the two movements can collaborate on issues of Internet
regulation is critical to ensuring that they are able to draw on their respective strengths to
address the pressing issues we face in protecting rights online.

This Article bridges the “human rights/A2K divide” in two ways. First, it explores
how the historical development of each movement has led them to view the harms
associated with online content—and thus the solutions that might address these harms—in
very different ways. This history indicates that the most promising avenues for
collaboration will be with respect to issues on which state authority is limited because of
international obligations or the absence of resources or commitment on the part of the
state. Second, building on recent literature concerning the design of international
institutions, the Article develops a model of ‘flexible harmonization”—employing
imprecise but binding international norms—that responds to the regulatory concerns of
both the human rights and A2K movements. The Article then uses this model to evaluate
two proposed regulatory frameworks for Internet governance and examines the conditions
under which a model of flexible harmonization can be employed in other contexts.

The Cost of Conflation: Preserving the
Dualism of Jus ad Bellum and Jus in Bello in
the Contemporary Law of War Robert D. Sloane 47

Much post-9/11 scholarship asks whether modern transnational terrorist networks,
the increasing availability of catastrophic weapons to nonstate actors, and other novel
threats require changes to either or both of the two traditional branches of the law of war:
(i) the jus ad bellum, which governs resort to war, and (ii) the jus in bello, which governs
the conduct of hostilities. Scant recent work focuses on the equally vital question of
whether the relationship between those branches—and, in particular, the traditional axiom
that insists on their analytic independence—can and should be preserved in contemporary
international law. The issue has been largely neglected since Hersch Lauterpacht, the
eminent scholar and former judge of the International Court of Justice, published a
seminal article on the topic half a century ago. This Article revisits the issue in the twenty-
first century. The standard view, the dualistic axiom, holds that the jus in bello applies
equally to all combatants, whatever the ad bellum legality or justice of their resort to force.
Yet scrutiny of law and practice alike suggests that politically subjective conceptions of the
legality or justice of particular conflicts increasingly erode or blur the boundary between
ad bellum and in bello constraints on war. The cost of ad bellum-in bello conflation is
high: conflation of the two threatens to compromise the efficacy of each. This Article
defends the continuing vitality of the dualistic axiom but also tries to refine our
understanding of it. It explains the sources and logic of ad bellum-in bello conflation,
illustrates its cost (the neglect or improper application of each), and argues that we must
consciously resist the axiom’s erosion. To adapt Justice Holmes’s maxim, the life of the law



of war has not been logic but experience. The dualistic axiom should candidly confront
serious, though by no means unassailable, objections raised by recent theorists, but it
ultimately remains more firmly grounded in experience and an appreciation of the political
and moral reality of war. At the same time, for the axiom to operate most effectively, it
must adapt to new geostrategic developments, technological advances, and changes in the
nature of warfare. The Article concludes by clarifying how the axiom might be conceived
and applied today to best serve the values and policies that underwrite it.

Transnational Regulatory Networks and
Their Limits Pierre-Hugues Verdier 113

In recent years, the rise of transnational regulatory networks (TRNs) has attracted
the attention of international law scholars. Advocates of TRNs contend that, by cooperating
directly with their counterparts abroad to address common regulatory issues, national
regulators are creating a revolutionary system of effective global governance without
centralized world government. This Article advocates for a more cautious approach to this
phenomenon. Based on a theoretical analysis of TRNs, it argues that they may be
successful in overcoming relatively simple problems of international regulatory
coordination where state interests converge. However, TRNs are less likely to succeed
when faced with more difficult regulatory issues where, for example, the choice of a
specific policy has distributive implications or states have incentives to defect from
common standards. In such cases, their effectiveness is undermined by the numerous
domestic legal and political constraints faced by national regulators and by the
institutional incapacity of TRNs to monitor or enforce the rules they adopt. To support this
theory, this Article analyzes three TRNs—in international securities regulation, banking,
and antitrust—widely seen as successful, and shows how the institutional weaknesses
inherent in TRNs have limited their effectiveness. It concludes that ambitious claims
regarding the transformative potential of TRNs are overly optimistic, and that future
scholarship on TRNs should be more sensitive to the political aspects of international
regulatory cooperation and the intrinsic limitations of informal governance structures.
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Rethinking Transboundary Environmental
Impact Assessment Charles M. Kersten 173

This Note critically examines treaties that prescribe environmental impact
assessment (EIA) to address transborder pollution. These agreements bear a strong
resemblance to the United States’s National Environmental Policy Act (NEPA), and this
fact leads many observers to believe that the treaties will enjoy a similar degree of success.
However, scholarship on NEPA suggests that its true strength comes from its interaction
with various domestic institutions: political accountability, substantive environmental law,
and judicial review. Without similar international structures, transboundary EIA regimes
will not match NEPA'’s success in preventing environmental damage. Instead of fine-tuning
the procedures of EIA treaties, states should consider strengthening their substance
through international institutions akin to the ones relied upon by NEPA. This Note
concludes by suggesting a few ways in which states could try to accomplish this goal.

Colonial Cousins: Explaining India and
Canada’s Unwritten Constitutional Principles Vivek Krishnamurthy 207

This Note seeks to explain why the supreme courts of both India and Canada have
developed an unwritten constitutional jurisprudence, while at the same time exposing the
differences between constitutional principles bearing a striking similarity on the surface.
The Note outlines the development of an unwritten constitutional jurisprudence in both
countries by examining their constitutional, statutory, and case law. It argues that this
development is the ordinary response of constitutional courts when faced with the
challenge of interpreting a new constitutional text. The similarity of the unwritten
principles articulated by the Indian and Canadian supreme courts can be explained by
their structurally similar constitutions, which are both products of postwar developments in



constitutional theory. Nevertheless, this Note argues that there are profound differences in
the functions that the similar-sounding unwritten principles play in the Canadian and
Indian polities—especially outside the realm of ordinary judicial review. Whereas in
Canada the unwritten principles are a flexibility device permitting constitutional change
without having to use the onerous amendment procedure, the Indian basic structure
doctrine is a stability device that prevents the abuse of a lax formal amendment procedure.



