Dead Capital and the Sea:

Post-Tsunami Relief
for the Southeast Asian
Informal Economy

By Kevin J. FANDL

everal years ago, Hernando de Soto brought to light the vast

problem of informal property in the developing world.! Infor-

mal property constitutes up to 80 percent of all property held
by citizens in developing countries, which means that a substantial
portion of developing economies operate without the ability to ex-
port, guarantee legitimate loans, or grow businesses.? Informal prop-
erty holders often operate under the regulations of community orga-
nizations rather than local or national governments. As such, their
rights are protected only insofar as their communities remain intact
and free of outside influence.

Southeast Asia is home to some of the fastest growing populations
and markets in the world. However, in much of the region, property
is unregistered and held without legal title. Foreign investors from
China and elsewhere are keen to corner these markets with business
investments; yet buying up informal property within a communal
system is difficult, if not impossible. Private security forces and com-
munity defenses often collaborate to prevent outsiders from attempt-
ing to commandeer informally held property.

Kevin J. Fandl is a lawyer and Special Assistant to the Deputy Director at the U.S. Trade and
Development Agency. The views expressed in this article are those of the author and do not nec-
essarily represent those of the U.S. government.
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What happens when this property faces a natural disaster? What com-
munity rules and protections apply when substantial portions of com-
munities are washed out to sea? This is a question that must be ad-
dressed in the context of the tsunamis that devastated Southeast Asia
in December 2004. When large portions of these communities are
washed away and no formal titles exist to protect property rights,
foreign investors are likely to face fewer barriers to entering local
markets, leaving erstwhile informal property holders worse off eco-
nomically and driving poverty levels to new heights. Governments
in Southeast Asia must begin to implement a set of policies that will
address these concerns and build a foundation for future economic
growth based on formal property markets.

The Need for Property Rights

Property rights are fundamental and must be protected by national
and international legal institutions. They allow individuals to hold
land, dwellings, and goods in a manner that is understood around
the world in terms of value, credit, and security.’ A right to property
is more critical than property itself. Property alone cannot easily be
traded, leveraged for credit, or protected against intruders. A legal
right to that property, however, can accomplish all of these. That right
represents a “consensus between people about how these assets
should be held, used, and exchanged.”* It establishes a transferable
value in the property, converting it to useful capital.

Much of the informally held property in the developing world today
is acquired through social or communal relationships, such as infor-
mal settlements and squatting, rather than through open market ex-
change. Property claims of this nature are not recognized by the states
in which they are located and bear no transfer rights or protection.
Land is owned only to the extent that it is physically occupied and
no others successfully challenge the ownership rights. Despite these
inherent insecurities, informal property systems are still predomi-
nant throughout Southeast Asia.

Securing informal property is easier and less expensive than acquir-
ing formal property in developing countries. Complex, time-consum-
ing, and expensive regulations deter the majority of landowners from
seeking formal recognition of the property they occupy. Prohibitively
lengthy and costly regulations prevent businesspeople, especially
those with few if any liquid assets, from acquiring formal title to

80 YALE JOURNAL OF INTERNATIONAL AFFAIRS



INFORMAL PROPERTY RIGHTS

their operations.” Many would-be entrepreneurs are thus unable to
obtain loans because they lack collateral.® As a result, a pool of “dead
capital” exists: practically worthless informal property that could be
used as collateral if registered formally.”

Recognizing the difficulties of obtaining legal property titles, re-
sourceful citizens developed their own systems of land registration
to provide limited benefits similar to those that accompany formal
property rights. Informal property owners often have their own pa-
pers, registration systems, and agreements—all of which are clearly
delineated in maps used for informal business transactions.® With
these systems in place, informal property owners can buy, sell, trade,
and leverage property within their communities by using reputation
as credit. The result is a property rights system that recognizes a very
limited group of people and limits the boundaries of the market to a
particular community. Access to formal bank loans or foreign invest-
ment is all but impossible.

Settlement communities exist to facilitate trade, preserve commu-
nity values, and offer widespread protection. They often provide a
sense of security by keeping informal ownership records. Unlike
wealthier, formal communities that can afford to invest in security
systems and private guards, informal communities apply their own
security provisions to protect property.’ In many cases, attempts to
expropriate informal property within these communities lead to
physical violence.

While this system functions well for small communities despite its
extralegal settlement process, it wreaks havoc on national economies,
hampering efforts to develop better infrastructure and eradicate pov-
erty. Informal property owners are largely restricted to trading with
and seeking assistance from only those within their communities. The
formal economy, which produces exports and pays taxes to expand
government programs, accounts for such a small portion of the over-
all national economy that the true worth of the national workforce is
unknown, and the full potential of exports and international trade
remains hidden.

This situation exists in developing regions worldwide, and South-
east Asia is no exception. In Bangkok, for instance, the informal sec-
tor now comprises roughly 60 percent of the total economy, even af-
ter having declined during the economic boom of the 1990s." Ac-
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cording to the International Labor Organization, 71 percent of all
work in Thailand in 2002 was performed in the informal economy.*?
In Vietnam, where the state theoretically owns all land, similarly
massive informal markets exist.!?

Informal economies in Southeast Asia are distinguishable from those
in Latin America and Africa primarily because more financial re-
sources are on the line in Southeast Asia as a result of well-devel-
oped markets and higher levels of investment. In some Southeast
Asian countries, national governments have recognized informal
economies and embarked on regulatory reforms to remedy the strain
on regional economies. These reforms contributed to Southeast Asia’s
characterization by the Asian Development Bank (ADB) as the most
dynamic area of growth in the world in 2003."* The World Bank hailed
Thailand, for instance, as having “a world-class system,” for allow-
ing property to be registered in only two days and at a cost of only 6
percent of the land value.” In Nigeria and Senegal, by contrast, the
formal cost of selling property amounts to nearly 30 percent of the
land value.

Natural Disaster Strikes

In December 2004 tsunamis enveloped much of Southeast Asia. More
than 200,000 people lost their lives as a direct result of the disaster,
the impact of which will be felt in the region for years to come. Emer-
gency efforts are underway to repair the damaged coastlines and pro-
vide much needed health and food aid to affected countries. How-
ever, one of the direct consequences of the disaster, the purge of in-
formal property rights systems, is going largely unnoticed. Entire
communities, along with claims to remaining property, were washed
away by the tsunamis.

Survivors without formal property rights have lost homes and busi-
nesses, but they also have no claim to the land necessary for rebuild-
ing. There is no office in Southeast Asia to which those who lost in-
formal property can go to confirm their property rights. Moreover,
the absence of formal claims to land removes a major obstacle for
interested investors to secure property. Once land is registered and
occupied, the state is more likely to protect that property against
competing claims, even those brought by the original informal prop-
erty owner. Even if competing claims to previously informal prop-
erty fail to materialize, there are no insurance claims to be made by
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informal property owners, meaning they have no access to funds to
rebuild or relocate.'

Impending Threat and the Need for Proper Land Titling

Land that was once ripe with production now lies dormant, suscep-
tible to foreign claims. Some of the best beachfront property in South-
east Asia is now abandoned or in disrepair. Savvy investors can eas-
ily take advantage of this situation by taking physical possession of
and acquiring formal property rights to abandoned land. With no
formal property rights system in place prior to the disaster, control
of the land will lie in the hands of an investor with the ability to
access the land and apply for a title. Wealthy investors are better
positioned to navigate the complex regulatory processes of develop-
ing countries quickly. These investors would not have been able to
acquire formal property claims prior to the tsunamis because infor-
mal communities maintained internal protections and regulations that
prevented outside infiltration. With the majority of this informal in-
frastructure and any records of its existence gone, investors have an
opportunity to move in to seize valuable land.

Establishing and protecting formal property rights in developing coun-
tries will not only expand the income potential of individuals now
relying upon informal mechanisms. National governments will also
benefit from an enlarged formal market that adds revenue for social
programs, generates foreign direct investment opportunities as a re-
sult of additional formal collateral, and increases export revenue.' In-
formal entrepreneurs unable to

secure credit, if given legal

titles, could expand their busi- LAND THAT WAS ONCE RIPE WITH PRODUCTION
ness, receive credit and foreign NOW LIES DORMANT, SUSCEPTIBLE TO FOREIGN
investment, pay taxes, and CLAIMS.

produce goods or services for

export beyond the local com-

munity. In addition, providing formal title to these properties can have
a lasting and significant positive impact on the value of the land itself.
For example, landowners holding legal titles invest more in their prop-
erty and are free to enter into long-term rental or lease agreements.'®

But registration is only the first step. A recent World Bank survey of
world business in 2005 suggested that the economic benefits are much

greater when the process of formalizing property rights is accompa-
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nied by improvements in the land registry, the collateral registry, the
courts, and employment regulations.'” Simplifying regulations, mak-
ing registration more efficient and cost-effective, and educating in-
formal communities about the benefits of registration will rapidly
increase the pace of development in many Southeast Asian nations.*

Now is a critical time to begin these reforms.? The tsunamis that
destroyed much of Southeast Asia and its informal economies have
rendered property in the region vulnerable to outside interference.
The loss of these informal settlements and businesses will have de-
structive effects on national economies because so much of the for-
mal economy relies on informal production of goods, such as agri-
cultural products and textiles, and because informal economies coun-
terbalance shortfalls in national social support systems with local
social safety nets. These communal support systems may now be lost.
New investors may have good intentions and desire to replace infor-
mal businesses and settlements with productive retail shops or fac-
tories. For local informal property owners, however, domestic pro-
duction that redistributes income is better than the capital flight that
accompanies foreign-owned businesses. In essence, dead capital is
better than no capital.

Southeast Asian governments must take immediate action to protect
exposed land and grant formal titles to previously informal owners.?
This can be achieved with a two-step process. First, foreign assis-
tance in the form of capacity building should be requested immedi-
ately while the influx of aid is at its peak. Capacity building involves
assistance that is intended to teach or provide tools to a community
or government that will improve the ability to bring about positive
economic change. These efforts often take the form of legal or regu-
latory reform, and in this situation would likely involve training by
legal and land administration experts to improve cadastral develop-
ment. Foreign aid agencies and non-governmental organizations have
provided much of the necessary funding for basic food and healthcare
following the tsunamis. Their priorities should begin to shift toward
the provision of capacity-building assistance to help local communi-
ties rebuild. This technical assistance will help to establish a work-
able land tenure system that accounts for and records all property.
Second, a survey of the regions affected must be completed to iden-
tify individuals who previously occupied currently uninhabited lands.
These surveys, similar to censuses, can be used to map out both the
land occupied by surviving informal titleholders as well as land that
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has no recognized owner, which should escheat to the state rather
than be left to foreign control.

Many successful models and high-tech programs exist to aid in the
mapping process, but even basic inquiries into the settlement com-
munities could provide the land demarcations that are necessary to
begin the recording process.” For example, a project jointly funded
by the World Bank, the Australian government (AusAID), and the
Royal Thai government worked to accelerate the issuance of land
deeds and produce cadastral maps using a uniform mapping system
in rural and urban areas of Thailand. The project was completed last
year and successfully registered about 13 million parcels with formal
deeds.”* In some other parts of Southeast Asia, reform efforts are
underway to register vast informal land markets. However, most
projects are gradual and several tsunami-ravaged countries have not
initiated such efforts.”

With so many informal property records lost, competing claims to
remaining land will likely arise. To adjudicate disagreements in the
post-tsunami context, efforts to create land settlement agencies must
begin immediately.?* One possibility is the establishment of a land
tribunal through which community leaders in each district would hold
public town hall-style meetings to hear claims. At these informal prop-
erty registration tribunals, witnesses would provide evidentiary sup-
port for informal property claims and tribunals” decisions would re-
sult in formal titling and enforcement by the state. Controls would
have to exist to ensure fair decisions, including the careful selection
of arbiters as well as guidelines for how best to weigh evidence. All
of this could be initiated at a minimal cost with the help of legal
technical assistance.”

Many development agencies have started organizing requests for
capacity-building projects in Southeast Asia, including programs to
rebuild local governments in Banda Aceh and provide computers for
disaster management.”® Because many regional governments have
their hands full rebuilding in the aftermath of the disaster, interna-
tional aid agencies and organizations must take the lead in bringing
expertise and funding to the region devoted to putting a land tenure
system in place. Groups such as the American Bar Association, the
World Bank, and international legal societies should recruit attorneys
and property experts for the critical first phase of this necessary step
in the rebuilding of Southeast Asia.
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At the same time, NGOs and other assistance groups that intend to
engage in relief efforts must bear in mind the potential for resistance
from host country govern-

ments. Debt relief, health

MANY INFORMAL SETTLEMENTS MAY BE GONE care, and other priorities may
FOR GOOD, BUT REMAINING INFORMAL overshadow the importance
LANDHOLDERS CAN BE PROTECTED NOW. of informal property registra-

tion for the political leader-
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ship. Emphasis must be placed
on the economic benefits that could result from reduced regulations,
estimated by the World Bank to amount to a 2 percent annual GDP
increase, and efficient land registration, which can “significantly in-
crease land values and investment.”*

Many informal settlements may be gone for good, but remaining in-
formal landholders can be protected now. Taking these steps imme-
diately is not only the most reasonable approach to restoring pre-
tsunami local production, but also provides a framework for growth
that will enable increased participation in the formal economy and
spur economic development. Rebuilding without focusing on future
development needs will squander the vast influx of development aid
and place Southeast Asia on a path to stagnant growth.

Taking advantage of this opportunity is one of the most important
steps toward the development of the region. Recognizing this fact
and acting now will help Southeast Asia to integrate into the world
market through economic development and poverty reduction. The tsu-
namis of 2004 claimed at least 200,000 lives; the resulting impact on infor-
mal property holders has the potential to destroy millions more.
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