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Introduction 

In 1996, the Final Constitution of the Republic of South Africa came into force, marking the 

beginning of a new era in South African law. Section 1(c) of the Final Constitution lists 

among the founding values of the new Republic the ‘supremacy of the constitution and the 

rule of law’. The Constitution entrenches standard liberal rights and freedoms, but goes well 

beyond; for example, section 23(1) gives a right to fair labour practices, section 24(a) a right 

to an environment that is not harmful to health, section 26(1) a right to adequate housing, 

and section 33(1) a right to just administrative action.  

The sections which entrench positive rights, for example, to adequate housing, do 

make it clear that the state’s duty to fulfil the right is subject to the availability of adequate 

resources. But it seems clear that the state is obliged to take action, and with some of the 

rights, for example, the right to just administrative action the state was put under an explicit 

duty to enact national legislation giving effect to that right. Section 36 does permit the state 

to justify limitations of entrenched rights by showing that the limitations are ‘reasonable and 

justifiable in an open and democratic society’. But that same section sets out a 

proportionality test for deciding whether a limitation is justified, thus making it clear that 

judges have the final word on the constitutionality of legislation.  

Writing in 1990, Heinz Klug drew attention to how surprising was this constitutional 

turn in the post colonial era—the embrace of judicial review in place of the customary post 

colonial grant in Africa to government of ‘nearly untrammeled legislative authority’.2 He also 
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commented that what he perceived to be the success of South Africa’s constitutional project 

had been ‘reinforced’ by the ‘judicious politics’ of the court the Constitution had set up as 

the apex court on constitutional matters, the Constitutional Court. That Court, Klug 

concluded,  had ‘repeatedly asserted its right to decide central questions of governance, while 

simultaneously limiting its role to a clearly specified judicial function which pays open 

respect and deference to the new democratic institutions and politics’.3 In this paper, I will 

discuss Klug’s conclusion through an inquiry into the rule of law, the principle of legality set 

out in section 1(c). My discussion in general supports his conclusion. But it also indicates 

some troubling trends on the part of government.  

Klug correctly emphasizes that the success of constitutionalism in a post colonial 

setting must depend on the judicious politics of the courts in establishing their democratic 

legitimacy, on what one might think of as a sense of the project of constitutionalism as 

primarily about cooperation and collaboration rather than confrontation. But it takes, as they 

say, two to tango. As I will show, while the CC has continued to play that role, it is not so 

clear that the government is willing to continue the dance. I will indicate in my conclusion 

that the tensions exposed in this account of the politics of the rule of law in South Africa are 

not confined to the particular context of a government and a judiciary seeking to manage a 

transition from an authoritarian past to a democratic future. They illuminate, that is, quite 

general questions about the nature and worth of the rule of law. 
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The Principle of Legality 

 

The commitment in new order South Africa to the supremacy of the constitution and the 

rule of law does not in itself mark a departure from the past. The apartheid legal order 

implemented a racist ideology through law but was formally no less committed than the new 

order to both the supremacy of the constitution and the rule of law. If one ignored the 

ideology and focussed on the formal features of the apartheid legal order, it replicated the 

constitutional structure of the British legal order.  

South Africa had a Parliament elected by the enfranchised part of the population--

adult whites. The politicians from the political party with the majority of seats formed the 

government and governed only as long—more than forty years!--as they enjoyed the 

confidence of the majority of parliamentarians. All government or executive action required 

a warrant in law.4 An independent judiciary had the task of interpreting the law and so could 

determine when government officials were acting within the scope of the authority delegated 

by the legislature, but did not have the authority to invalidate statutes.  In sum, if the rule of 

law exists when the principle of legality is observed, not only did the apartheid legal order 

acknowledge the supremacy of the constitution, but in virtue of the kind of constitution it 

acknowledged--one based on the principle of legality--it also established the rule of law.  

The fact that law was used as an instrument of apartheid ideology would then simply 

show that the principle of legality or the rule of law is by itself morally insignificant. What 

matters is the content of the law--the nature of the ideology of which the law is the 

instrument. It would follow that the explicit commitment in the Final Constitution to the 

supremacy of the constitution and the rule of law is not what marks the difference from the 

apartheid era since such a commitment is merely formal, requiring that any exercise of public 
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power be authorized by law. Rather, what marks the difference is the fact that the Final 

Constitution also guarantees a list of rights and liberties.  

The new beginning marked by the Final Constitution thus seems one in which South 

Africans are guaranteed certain substantive rights and judges have the task of ensuring that 

statutes as well as exercises of delegated power are consistent with the rights. In short, an 

inquiry into the rule of law as an independent concept since 1996 might seem of little 

interest. 

However, two factors make such an inquiry productive. First, it mattered a great deal 

during apartheid that there were lawyers and judges who did not accept that the principle of 

legality imposes requirements of form alone. Lawyers who mounted challenges to 

government oppression through law often argued before the courts that the judiciary should 

read statutes in the light of common law presumptions protective of the individual interest in 

liberty and the equality of those subject to the law. On this view, only to the extent that a 

statute explicitly requires that these interests are not to be protected by the statute should 

judges countenance that the legislature intended to subvert rather than serve the interest of 

all those subject to the law in liberty and equality. The idea is that the commitment of the 

legal order to the supremacy of the constitution and to the principle of legality includes 

constitutional commitments to protecting these interests, expressed in a common law legal 

order in principles developed by judges. Should officials implement statutes in ways that 

violate these commitments, if they violate, that is, the common law principle of legality, 

judges should find that the officials acted outside the scope of their legal authority. Thus in 

issue during apartheid was whether the legal order was committed to a substantive or merely 

formal conception of legality or the rule of law.  
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The substantive conception was accepted by only a small minority of an all-white 

bench and from the end of the 1950s the National Party government ensured that the 

Appellate Division, South Africa’s highest court, was for the most part stocked with judges 

who subscribed to a formal conception of legality. In their view, the only limits on any 

legislative delegation of authority to an official were the limits explicitly stated in the statute, 

plus some formally understood and very limited grounds of review of decisions: bad faith, 

bias, and utter irrationality.5 So on the few occasions when lower court judges decided a 

matter on the basis of the substantive conception, one could predict that the Appellate 

Division would overrule them. Moreover, it was just as predictable that the government 

would use its power in Parliament to override any politically inconvenient judgment and 

would also ensure that its statutes in the future made it explicit that Parliament’s intention 

was that such implicit limits did not apply. Nevertheless, the efforts of this minority of 

lawyers and judges are generally thought to have supported a sense within the leadership of 

the African National Congress (ANC) and other groups committed to ending apartheid that 

the substantive rule of law is an ideal to which legal orders should generally aspire.  

The second reason why an inquiry into the rule of law as an independent concept 

since 1996 is productive is that one should not underestimate the importance of the 

guarantees provided by the formal conception of legality. That most South African lawyers 

and judges subscribed during apartheid to the formal conception, and that the government 

officially subscribed to that same conception, meant that the courts would come to the aid 

of those able to mount a challenge to official exercises of power when these clearly fell 

outside the scope of the authority delegated by the relevant statute. Indeed, one study of the 

Appellate Division, South Africa’s apex court during apartheid, concludes that the Court 

decided in favour of challenges to the government in more or less the same ratio as apex 
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courts in other jurisdictions.6 In sum, no illegal act of a public official could be rendered legal 

by executive fiat and thus the apartheid state was not the Prerogative State, Ernst Fraenkel’s 

term for the Nazi state in which officials had the authority to displace legal controls 

whenever they thought this appropriate.7  

However, a legal order that maintains only the formal conception can undermine its 

commitment to legality. Consider that decisions in the early 1960s by the Appellate Division 

signalled to the officials of the apartheid state that as long as they had a bare formal warrant 

in law for their decisions in important areas of government policy, including security, the 

courts would not generally act to control them.  As I have argued elsewhere, those decisions 

allowed the government to have its cake and eat it too. Because the courts were ready to 

equate the rule of law with rule by law, the government could have statutes enacted that gave 

its officials authority to act in a legally uncontrolled fashion at the same time as the courts 

endorsed the officials’ actions as in accordance with the rule of law.8 In other words, pockets 

of the prerogative state can emerge within the law, if courts subscribe to the formal 

conception alone and the legislature does not impose explicit rule of law controls on public 

officials, or even indicates, more or less explicitly, that it does not intend such controls to 

apply. 

Nevertheless, as long as the formal conception is maintained, officials can be called 

to account when it can be shown that they have acted illegally, even on the rather bare 

understanding of legality espoused by the formal conception. If judges do not uphold the 

law, on any conception of the rule of law, and if public officials do not regard it as their duty 

to implement the law, the very existence of legal order is in doubt. In addition, the existence 

of the formal conception always contains the promise of the substantive conception. It gives 



 7 

lawyers and judges minded to do so a toehold for working up the substantive conception, 

until the point where the judges are overruled by higher courts or overridden by statute.  

It might still seem that the rule of law has no independent role to play in legal 

discourse after a constitution such as South Africa’s is entrenched, since the rights and 

liberties guaranteed by the Final Constitution not only include all the substantive content of 

the rule of law but much more besides. However, the rule of law has remained an important 

and controversial topic within South Africa’s constitutional jurisprudence and debate about 

its details is likely, if anything, to become even more contentious. As I will now show, a 

commitment to the substantive conception of the rule of law cannot settle contention about 

the rule of law, since the content of that commitment remains controversial. But I will also 

show later that the problems that attend the rule of law in South Africa go well beyond this 

kind of controversy. Indeed, they pertain to the maintenance of the rule of law, on any 

conception. 

 

Litigating the Rule of Law: Minister of Health v. New Clicks South Africa (PTY) LTD 

 

The Constitutional Court (CC) of South Africa was established because the parties to the 

constitutional negotiations concluded that it was necessary to have a specialized Court 

dedicated to transforming the law of the land in accordance with the values entrenched in 

the new constitutions, initially, the Interim Constitution and then the Final Constitution. 9 

The parties had agreed that the old order judges would keep their jobs in the new order. 

However judges, who for the most part had been complicit not only in implementing 

apartheid law, but also in facilitating its implementation by their allegiance to a merely formal  

conception of the rule of law, were not considered fit to undertake the transformative task. 
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In addition, if the court charged with transformation had been staffed by judges drawn from 

the almost exclusively male, white bench of the old order, no matter the rule-of-law 

credentials of each judge, the court would have enjoyed little legitimacy. Finally, the issue 

was not merely that the court had to aspire to representing South Africa as a whole. It was 

considered important to have people on the bench whose personal experience gave them an 

understanding of what transformation involved which would not readily be available to 

judges entrenched in the thoughtways of the past.10  

 The question then arose about how to allocate jurisdiction. The Interim 

Constitution answered that question by depriving the Supreme Court of Appeal (SCA), the 

successor to the Appellate Division, of jurisdiction to hear constitutional challenges, 

although the SCA retained its status as the final court of appeal on all the matters on which it 

had previously decided. Among those matters were challenges to the validity of government 

decisions on the basis that they did not accord with the common law principle of legality. So 

the possibility existed of the South African legal order having two systems of constitutional 

law: the unwritten constitution, presided over by the SCA, and the written constitution, 

presided over by the CC. That possibility was politically fraught as litigants could attempt to 

forum shop and the SCA could abet this attempt by casting challenges to government 

officials in a common law mould. In fact, in a series of cases the SCA attempted to preserve 

its jurisdiction as the final court of appeal on matters to do with the common law principle 

of legality until the CC put an end to what was shaping up as an ugly turf war in 

Pharmaceutical Manufacturers.11 There, in direct response to the jurisprudence of the SCA, it 

stated that: 

There are not two systems of law, each dealing with the same subject matter, each 

having similar requirements, each operating in its own field with its own highest 
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court. There is only one system of law. It is shaped by the Constitution which is the 

supreme law, and all law, including the common law, derives its force from the 

Constitution and is subject to constitutional control.12  

 This decision ensured that the CC, not the SCA, was the final court of appeal on any matter 

to do with the legal control of public power. But it also seemed to assert that the common 

law principle of legality has no independent role to play in the South African legal order--the 

content of legality is determined by the written constitution, which means the Final 

Constitution as it is definitively interpreted by the CC,  keenly aware of its transformative 

role and stocked with judges supposedly best suited to ensure that that role is carried out.13   

  Under the Final Constitution, the SCA has a wide jurisdiction to hear constitutional 

matters.14 In addition, it is now the case that the majority of its members are new order 

judges, by which I mean that their first judicial appointment was to the bench during the 

new order. But, as I will show, tensions about jurisdiction and conceptions of the rule of law 

continue, not only because the question of the content of the rule of law is controversial, but 

because in South Africa that controversy is inevitably affected by the politics of 

transformation. My discussion of this point relies on just one case, but, as we will see, it 

acted as a kind of lightening rod for tensions that show little sign of abating in the new 

South Africa.15 

The litigation in the matter I will refer to as New Clicks arose out of amendments to 

the Medicines Act of 1965,16 a statute which had been enacted in order to achieve quality 

control of the supply of medicines to the South African public. In 1997, the ANC 

government introduced new measures into the Act, directed towards making medicines 

more affordable. The measures only came into force in May 2003, through a proclamation 
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following the Medicines and Related Substances Amendment Act, 59 of 2002. The measures, 

and their place within the statute, were not, as the CC was to point out, carefully designed.17 

In 2004, some of the stakeholders in the pharmaceutical industry mounted a 

challenge to the regulations made to give effect to the pricing system established by the Act. 

These regulations were made by the Minister of Health on the recommendation of the 

Pricing Committee, itself established by the Act. The stakeholders challenged the functioning 

of the Pricing Committee, its procedures, and the substance of the regulations promulgated 

by the Minister on the Pricing Committee’s recommendation. The core of their argument 

was the claim that fees prescribed for dispensing medicines would require pharmacies to run 

at a loss, thus threatening the viability of the dispensing profession. Indeed, claims were 

made that pharmacies were being forced to close because of the dispensing fee set by the 

government.18 The matter was thus treated as a matter of urgency by all the parties and by 

the Cape High Court.  

In early June, the stakeholders were granted interim relief which suspended the 

operation of the regulations pending a final determination. Later in June, the matter was 

heard by a panel of three judges, which included the Judge President, Hlophe JP, who joined 

in the judgment of Yekiso J, dismissing the challenge, and reinstating the regulations. 

Traverso DJP dissented.19 

The stakeholders immediately sought leave to appeal against the order and on 20 

September 2004 argument was heard. The Court reserved judgment instead of making, in 

accordance with practice, an immediate order. In October, the stakeholders wrote to the 

Registrar of the Court asking when Hlophe, who had indicated at the hearing that he would 

hand down the judgment, might give his ruling. They received no reply.  By November, they 

had become frustrated by the apparent unwillingness of the High Court to give its judgment 
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on their application for leave and they decided to apply directly to the SCA for leave to 

appeal. They tried first to meet with Hlophe to explain their reasons, but he was, for what 

the SCA called ‘unknown reasons’, unable to meet them.20 They then applied to the SCA and 

the next day were informed by Hlophe that he was finalising his reasons; but he gave no 

indication of when he would deliver the judgment, nor any explanation of the delay. The 

SCA agreed to hear the matter and set it down for argument on 30 November and 1 

December. On 29 November, Hlophe announced that he would deliver judgment on the 3 

December, which he did. He refused leave to appeal, a judgment in which he was joined by 

Yekiso, with Traverso again dissenting.21  

It was clear that the government’s lawyers thought that if any appeal against the High 

Court’s decision was to be heard it should be heard directly by the CC, as the matter was 

both urgent and the case turned on constitutional issues which would be determined 

ultimately by the CC whatever the SCA’s decision. Indeed, they had urged the stakeholders 

to avoid asking for leave to appeal to the SCA and instead to go directly to the CC with the 

government’s support, a route which did not require applying to the Cape High Court for 

leave to appeal.22 Hlophe had expressed a similar view in his judgment refusing leave to 

appeal.23 He also made it clear that he was offended that the applicants had approached the 

SCA with a view to finding out the availability of hearing dates.24 

The government’s lawyers contended that the SCA had no jurisdiction to hear the 

appeal as the High Court had not yet given its decision. But the SCA directed that the 

question of jurisdiction and the merits be dealt with at one hearing. At the hearing itself, the 

government’s lawyers declined the SCA’s requests to address the merits; indeed, they 

declined an invitation to postpone the hearing so that they could have time to prepare 
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argument on this issue, essentially the same argument they had made in June to the High 

Court.  

Harms JA who gave judgment for a five-judge panel held that the High Court had 

constructively refused leave to appeal, that it was in the interests of justice to hear argument 

as to the merits as well as the other issues at one hearing, and that the regulations were 

invalid.25 He chastised the government lawyers in strong terms for their lack of respect for 

the SCA26 and he accused Hlophe of undermining the rule of law through his dilatory 

stance.27 He also seemed offended by the belief, which he perceived to be shared by the 

government lawyers and Hlophe, that the SCA was not the appropriate forum to decide 

constitutional claims.28 

The CC heard the appeal on 15-16 March 2005. It took until 30 September 2005--an 

unusual amount of time--to deliver judgment and its judgment of 241 pages is unusually long 

by its own standards, as well as compared to the length of the SCA’s judgment of 30 pages. 

While the eleven-judge panel of the CC differed both about the details of how they reached 

their particular conclusions and in regard to the particular conclusions, they upheld the 

SCA’s jurisdiction to hear the matter and its decision to hear argument on the merits of the 

appeal despite the fact that the SCA had not heard argument from the government’s lawyers 

on this issue. In various combinations, the CC upheld several of the stakeholders’ challenges, 

dismissed others, or found that it could cure defects in the regulations by reading phrases in 

or out. In addition, Chaskalson CJ expressed his displeasure with the attitude of the 

government lawyers to the SCA,29 though none ventured to comment directly on the dispute 

between the SCA and the Cape High Court.  

   

Race, Jurisdiction and Transformation 
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Well before the matter reached the CC, it had become politically charged. For example, 

Zachie Achmat, of the Treatment Action Campaign, a leading AIDS activist, commented 

that the case was a ‘test. … If the constitutional court backs off and supports Judge Hlophe 

on process, they are killing off the SCA; if they support him on substance, the government 

can do what it likes’. And another ‘senior legal source’ said of the matter: ‘this is a watershed 

divide between executive-minded judges and the rest’.30 In addition, a rumour that Hlophe 

and not Yekiso had written the majority judgment of the Cape High Court surfaced at one 

point. Hlophe concluded the hearing on leave to appeal with a warning to those who were 

spreading the rumour. He went on to complain in interviews about ‘a calculated attempt to 

undermine the intellect and talent of African judges’ and there was speculation that he 

thought that Traverso, the only white judge of the three, was the source of the rumour.31 

Hlophe reacted publicly, claiming that such rumours were proof of white resistance to 

transformation of the judiciary.32 

Thus Arthur Chaskalson, Chief Justice of South Africa and head of the CC flet 

compelled to comment in his judgment (the last he would give as Chief Justice), that because 

the case pitted industry against government policy, it had come to be seen as a ‘test of [the 

Court’s] independence, implying that if it finds against the government it will be 

independent, but not if it finds for it’.33 Chaskalson immediately rejected this impression, 

saying that the case was not ‘about the wisdom of public policy’.34 All the courts had to do 

was assess on the basis of detailed legal submissions ‘whether the regulations [had] been 

made in accordance with the requirements of the Constitution and the law’. There was, he 

said, ‘nothing unusual about this. Our courts have frequently been called on to deal with 
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similar questions in the past and will no doubt be called upon to do so in the future. This is 

the role of courts in a democracy’.35 

Chaskalson’s claim, in effect ‘We do law not politics here’, is a standard judicial trope 

when judges are forced into the political arena. But it does not follow that his or the other 

judges’ reasoning simply masks a political stance. While the politics of the rule of law in the 

post-apartheid era are affected by the politics of race and of the transition, the issues remain 

distinctly legal. At stake, as I will now show, is the issue of what is the ‘similar’ and thus 

normalizing or legitimating ‘past’ to which Chaskalson refers: the immediate past of post-

apartheid constitutional adjudication or the past, more accurately pasts,  of legality during the 

apartheid era.   

 Two distinctions play an important role in the political context of this and other 

cases in which government policy is challenged. The first is between old and new order 

judges, between the judges who had been appointed during the apartheid era and who 

remained in office after 1996 and judges who were appointed after 1996 by Presidents 

Mandela and Mbeki, on the advice of the Judicial Service Commission. The second 

distinction, a delicate one to discuss, not least because it relies on the racist categories of the 

past, is between white judges and all others, either black South Africans or South Africans of 

Indian or mixed descent. The old order judges were, as I have indicated, white and also 

almost all male. In the new era, the government has been determined to transform the 

judiciary by appointing judges who are black or from other racial groups than white and also 

by appointing female judges.  

The two distinctions do not map neatly on to each other since new order judges 

include both female and male whites. But race affects perception of allegiance. For example, 

the fact that the sole dissenting judge in the Cape High Court was the only white judge on 
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the panel meant that she could be perceived as ‘untransformed’ by those who regard any 

decision against the government as evidence of the grip on power of an old order judiciary 

determined to frustrate progressive change.  

Of the five judge panel in the SCA, two of the judges were new order, one of these is 

black, the other of mixed race: respectively, Mthiyane, appointed to the bench in 1997 and to 

the SCA in 2001 and Navsa, appointed to the bench in 1995 and to the SCA in 2000. Of the 

whites, Harms, who gave the judgment of the court, is an old order judge, having been 

appointed to the bench in 1986 and to the SCA in 1993. While Cloete (1991) and Brand 

(1992) were appointed to the bench in the last years of the old order, they were appointed to 

the SCA during the new order: Brand in 2001 and Cloete in 2003.  However, the fact that 

the panel was dominated by whites and led by an old order judge could give rise to a 

perception that the decision was one of a court still mired in the old order. In contrast, of 

the eleven judges of the CC who decided the matter, only four are white and all are new 

order judges. 

  Not only are such perceptions common in South Africa36 but in this matter they 

could latch onto what seem to be clear differences between the jurisprudential approach of 

the SCA and the CC, as well as within the CC itself. To some extent, these differences are 

reflected in the mere fact of the difference in length of the judgments. While the length of 

the CC’s judgment is partly the product of the fact that all eleven judges had something to 

say, while the SCA’s judgment was given by Harms alone, it is noteworthy that Chaskalson’s 

judgment is 105 pages to Harms’ 30 and that of the 30 pages Harms devoted only 16 to the 

merits, the rest being taken up with the dispute between the SCA, the government lawyers 

and the Cape High Court.  
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 Of course, it is also the case that Harms was responding to the urgency of the 

matter, so wrote and delivered his judgment in around three weeks. It is also the case the 

extreme length of the CC’s judgments make them difficult to follow, indeed probably 

impossible for any lay person, and the delay in issuing its judgment meant that almost 

seventeen months had elapsed in all from the time of the first hearing to the time of final 

judgment. Nevertheless, as the legal columnist of the Mail & Guardian, ‘Serjeant at the Bar’, 

commented, ‘the final product of the court does serve as a partial mitigation for this delay’.37 

For when it came to the merits, Harms had little to say about the relationship 

between constitutionalism and the rule of law and chose to bypass altogether a question 

which had occupied the Cape High Court, and was to occupy the CC--whether the 

Promotion of Administrative Justice Act 2 of 2000 (PAJA)  governed the regulations made 

by the Pricing Committee. PAJA had been enacted in order to comply with section 33 of the 

Final Constitution, which entrenched the right to administrative action that is ‘lawful, 

reasonable and procedurally fair’ but also required that within three years legislation be 

enacted to give concrete expression to that right. Harms said that he did not have to deal 

with the question whether PAJA applied because all agreed that the regulations had to 

‘withstand the test of legality’ and it was ‘unlikely that this Act, written in light of the 

Constitution and supposedly written to codify administrative justice principles, reduced the 

level of administrative justice’.38  

It was by no means obvious that PAJA did apply to the making of regulations by an 

executive body and the judges in the CC divided on this issue: five judges, including 

Chaskalson, held that PAJA did apply,39 five held that they did not have to determine this 

issue, while Sachs J held that PAJA did not for the most part apply, but that the 

constitutional principle of legality governed.  
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Despite the fact that the outcome did not turn on whether PAJA was applicable, 

Harms’ cursory treatment of the issue is symptomatic of a general lack of attention to the 

nuances of the legal situation that confronted the courts. He did not deal at all with the 

question of the standard of review, that is, the content of legality, nor did he make much 

attempt to understand the pricing committee’s work in the context of a complex 

administrative state into which it has been inserted in order to carry out a rather important 

mandate. Finally, he did not confront the question of whether the Final Constitution makes 

a difference to judicial review, other than to make the following remark about the challenge 

to the ‘appropriateness’ of the dispensing fees: 

 What is appropriate was not left to the discretion of the minister and also not to that 

of the committee. In this regard there is a clear break from the approach adopted in 

matters such as security legislation during the pre-Constitutional era. There, the 

jurisdictional fact was quite often the opinion of one or other functionary and, 

provided the functionary held the opinion, courts were rather hamstrung. Here the 

jurisdictional fact is not someone’s opinion but an objective fact, namely a dispensing 

fee that must be ‘appropriate’. Whether it is appropriate can be tested judicially.40  

Harms’ remark glosses over the fact that the courts of the apartheid era were partly 

responsible for hamstringing themselves.41 While the apartheid government went out of its 

way to write statutes that would eviscerate review for legality, most of the judges were, as I 

have indicated, entirely on side with this process. Moreover, it is not clear why he should use 

as his contrast class security legislation, which is often regarded as exceptional, when in issue 

before him was an altogether ‘ordinary’ legislative delegation of power.42  

The irony is that in the new, constitutional era, Harms moves from the old order 

formal view of legality to a view that is so substantive that it looks as though he is applying a 
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correctness standard. In his view, a ‘brief analysis of the evidence on record’ showed ‘that 

there is no bona fide dispute of fact’.43 But the lengthy analyses of several of the judges of 

the CC of the record show that there was at the very least a bona fide dispute and, in 

addition, that it was by no means as easy as Harms seemed to find it was to conclude that 

the entire regulatory scheme was not authorised by the statute.44 So the claim that there was 

no bona fide dispute gives the unfortunate appearance, compounded by the language of 

‘objective facts’, that the judge was taking sides on correctness.  

Thus, despite some perfunctory remarks disclaiming this role,45 Harms laid himself 

open to the charge of second-guessing the legislature and the executive as to the wisdom of 

policy. 46 His judgment is the exact converse in this respect of Yekiso in the Cape High 

Court, since Yekiso spent most of his judgment on the issue of whether PAJA applied and 

then provided cursory reasons to support the government’s arguments.47   

In contrast, in the CC Chaskalson took great care to show that the constitutional 

standard for review was one of reasonableness, a more exacting standard than the one which 

prevailed during the apartheid era, even in ordinary administrative law, of utter irrationality. 

He reasoned that this new standard was supported by the general value commitments of the 

Constitution and by PAJA, an enactment of the national legislature in fulfilment of those 

commitments. But at the same time he wanted to emphasize that the standard was 

reasonableness in the context of the statute and so he was anxious, with the other CC judges, 

to assist as far as possible the working of the regulatory scheme and the executive’s 

understanding of the best way to implement it, and, in addition, to remit to the executive in 

so far as this was possible issues for it to work out in the light of problems detected by the 

Court. His and other CC judges’ willingness to undertake this task, as well as their effort to 
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understand the positive role of the administrative state in a constitutional order, are what 

account for the striking difference in length of the judgments.48  

 In addition, the majority of the CC was careful to avoid the appearance of 

correctness review. Both Chaskalson and Ngcobo J found that the Pricing Committee had 

not provided a sufficient answer to the pharmacies’ claim that the dispensing fee would 

destroy the viability of the pharmacies and impair access to health care. Since the pharmacies 

had a sufficient body of evidence to show that this was a real possibility, the applicants were 

under an obligation to provide this information. As Chaskalson put it, ‘“Accountability, 

responsiveness and openness” on the part of government are foundational values of our 

Constitution’. 49 And Ngcobo, while he recognised that the SCA had a basis for determining 

that the fee was inappropriate, preferred to put his judgment on the basis that the record 

showed that the Pricing Committee had not properly applied its mind to the factors which it 

was bound to consider.50 Similarly, Sachs commented that because the state ‘was embarking 

upon an important new regulatory enterprise … the principle of accountability imposes on it 

a special responsibility in the particular circumstances to show that it has taken all reasonable 

steps to assess, take account of and justify the potential knock-on effects on the pharmacy 

profession of its new intervention. The more the risk, the greater the precaution … In the 

long run the Ministry, the profession and the public will be better served by calculations that 

are manifestly reasonable, than by assertions that might or might not be true but lack 

convincing substantiation’.51 

In contrast, Moseneke J found that the dispensing fee was appropriate. He 

painstakingly went through the expert evidence on both sides in order to show that the 

pharmacies had failed to establish a conclusive case that the pricing regulations would lead to 
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the closure of ‘most or many or some of the pharmacies’.52 Given this, he found that the 

regulations were appropriate—they were: 

lawful in as much as they are rationally connected to the admittedly legitimate 

purpose of rendering medicines and Scheduled substances affordable and accessible 

to the public. Finally, keeping in mind the reasonableness test articulated in Bato Star, 

I am unable to find that the decision of the Pricing Committee and of the Minister is 

one that no reasonable person could have arrived at.53 

 However, if by the reasonableness test in Bato Star, Moseneke meant the test he 

quoted from that decision earlier in his judgment,54 this was not the test he applied in New 

Clicks. The Court in Bato Star established a test whose application depends on the 

circumstances of the case. Judges would have to take into account a range of factors 

including: ‘the nature of the decision, the identity and expertise of the decision-maker, the 

range of factors relevant to the decision, the reasons given for the decision, the nature of the 

competing interests involved and the impact of the decision on the lives and well-being of 

those affected’. 55   

The point is not one about mere wording56 but about how that wording is 

implemented, even though one should not underestimate the signal sent by the apparent 

citation of the irrationality test. What Moseneke neglects is the fact emphasized by 

Chaskalson as well as by Ngcobo and Sachs that the Pricing Committee had not undertaken 

the task of demonstrating that its regulations were reasonable. Indeed, it would be fair to say 

that far from observing the requirement that judges should not second-guess the 

government when it comes to the wisdom of policy choices, he took on the job of doing the 

work the Pricing Committee had failed to do.    
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 Tamar Kahn, the Science and Health Editor of Businesss Day, called the judgment 

‘truly Solomon-like, one that preserves the good in the disputed laws, while giving precise 

instructions to remedy the flaws’,57 while Pat Sidley, Head of Communications at the Council 

of Medical Schemes, said in the Mail & Guardian that the CC ‘finally saw to it that a well-

intentioned piece of law designed to help consumers would see the light of day’.58 In general, 

the judgment is viewed as having provided the impetus to get government and the 

pharmacies to negotiate in good faith a dispensing fee that would implement the objective of 

making medicine more affordable while sustaining the infrastructure necessary to deliver the 

medicine to the public.59 However, had the majority of the Court found the dispensing fee 

appropriate, there would have been no such impetus. As ‘Serjeant at the Bar’ commented, 

the ‘most important lesson to be drawn from this saga’ lay in the ‘different levels of 

deference that certain of the judges revealed to the state’.60 

I have pointed out the irony in Harms’ move from the formal conception of legality 

to a conception so substantive that his judgment might be thought to support fears that only 

the CC would take seriously the transformative aim of the Pricing Committee within the 

new, transformed legal order. In a context still charged with the politics of race and 

transformation, it was inevitable that his judgment would be perceived as a double ‘klap’ (the 

Afrikaans more onomatopoeic word for a slap) to both a black judge below and a black 

government, and could thus be perceived as a vindication of the government lawyers’ 

determination to cut the SCA out of the constitutional loop.  

But at the same time, the Cape High Court’s stance, especially its efforts to prevent 

any appeal to the SCA, presented not an appearance but the reality of a future in which the 

promise of the Final Constitution to guarantee the supremacy of law and the rule of law 

would begin to look empty.61 Indeed, had the CC upheld the Cape High Court’s judgment 
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on the merits and had it refrained from endorsing the SCA’s stance on procedure, there 

would have been, as Achmat warned, some reason to believe that South Africa was on the 

path to becoming, despite the Final Constitution,  a Prerogative State, though one disguised 

by a veneer of legality.62  

Yet there is also an irony in Chaskalson’s judgment. Unlike Harms, he does not 

assert a radical discontinuity between the present and the past of a ‘pre-Constitutional era’. 

Indeed, in order to find that PAJA required a reasonableness standard, he had to deal with 

the fact that PAJA seemed to stipulate exactly the standard of review—irrationality—that 

Chaskalson thought characterized the old era.63 He thus had to read what looked like a 

legislative interpretation of the standard of review contemplated by section 33 of the Final 

Constitution not literally, but in the light of section 33 and of the general structure of the 

Final Constitution. In addition, not only could the legislature be interpreted as having 

attempted to reduce the content of legality suggested by section 33, but, on a literal 

interpretation, its definition of reviewable administrative action left out much of what the 

administrative state does. Indeed, so much was left out that if it followed that what was left 

out was not susceptible to control by the principle of legality, PAJA itself would be 

vulnerable to challenge on constitutional grounds. Such a challenge would be embarrassing 

for the CC as it would be forced to face concluding that the government had sought by 

statute to reduce the control of the rule of law over its actions to the point where it had 

violated its constitutional commitments.64  

Chaskalson’s strategy avoids the path that leads to this conclusion by bringing rule- 

or regulation-making within the scope of PAJA and by reinterpreting the standard of review 

stipulated by PAJA. In doing so, he harkened back to a different past—the past of the small 

minority of South African judges who, during the apartheid era, tried their utmost to 
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interpret statutes as if they were intended to comply with constitutional commitments to a 

substantive conception of the rule of law. But at the same time, in seeking to support rather 

than thwart the regulatory scheme, he invoked the more recent past of his Court’s 

interpretation of both the Interim and Final Constitutions—a past which differs from that of 

the apartheid era since judges in the new order have an authentic basis for assuming that the 

national legislature and government are involved in an effort to realize their constitutional 

commitments to the rule of law.  

However, it is important to know that Moseneke is thought to be the Chief Justice in 

waiting and that Madala, Mokgoro, Skeweyiya and Yacoob JJ concurred in his judgment. 

That is, the majority of six judges who concurred that the dispensing fee was inappropriate 

included all the white judges of the Court as well as two black judges, Ngcobo and Langa. In 

addition, and this will be the topic of the next two sections, there are serious concerns about 

the government’s commitment to the rule of law, on any conception of that rule, which will 

be addressed appropriately only on condition that the judiciary remain both fiercely 

independent and anxiously vigilant. These sections will show that there are threats to the 

authenticity of the assumption that all the institutions of government are involved in a 

cooperative project of maintaining the rule of law. Judges might at some point have to 

engage more in the politics of the klap instead of the politics of deference when it looks like 

government or even parts of the judiciary no longer subscribe to that assumption.    

 

Gleichschaltung or Transformation 

 

Gleichschaltung was the word used in Germany after 1933 to describe the process of bringing 

into gear all organs of state so as to ensure an efficient machine for the unchecked 
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implementation of the regime’s policy. While any such analogy is deeply provocative, it 

seems clear that transformation risks becoming like Gleichschaltung in the face of both deep 

resentments about persisting white privilege and the government’s tendency ‘to play the race 

card’ by equating any opposition to its power and policies as yet another attempt to reassert 

such privilege. Indeed, the government seems prepared to use its control over legislation, 

indeed sometimes over the Constitution since it commands the numbers to amend the 

Constitution,  to ride roughshod over institutional checks.  

A troubling example in the context of this paper arose out of the 2005 annual 

conference of the ANC, shortly after the SCA gave its judgment in New Clicks. On 8 January 

2005,  the National Executive Committee of the ANC spoke to the issue of transformation 

of the judiciary, saying that while much had been done, it was still ‘confronted by the … 

important challenge to transform the collective mindset of the judiciary to bring it into 

consonance with the vision and aspirations of the millions who engaged in struggle to 

liberate our country from white minority domination’. The statement went on:  

The reality can no longer be avoided that many within our judiciary do not see 

themselves as being part of the masses, accountable to them, and inspired by their 

hopes, dreams and value systems. If this persists for too long, it will inevitably result 

in popular antagonism towards the judiciary and our courts, with serious and 

negative consequences for our democratic system as a whole.65 

While the target of these remarks is wider than the SCA’s judgment, there is no 

doubt that the judgment played a role in prompting them 66 The ANC responded to adverse 

comment on its statement by claiming that the remarks were neither a ‘threat’ to judges nor 

an ‘“attack” on white judges’; rather, it amounted to an ‘honest assessment of the state of 

transformation within the judiciary’.67  
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The Minister of Justice subsequently put forward legislation which would give the 

government control over the administration of justice, a control which could include 

deciding which judges should sit on particular panels. In addition, she proposed amending 

the Constitution to remove potential obstacles to a constitutional challenge to such a system 

of control of the judiciary and to deprive judges of the authority to suspend legislation found 

to be in violation of the Constitution. Finally, she proposed legislation to take away from the 

Judicial Service Commission the authority to appoint judges president and their deputies and 

to give that authority to the President, to make the CC the final court of appeal on all 

matters, to improve judicial education and to make judges accountable through and 

improved disciplinary system. 

Among this rather mixed bag of measures, several are no doubt badly needed. For 

example, Hlophe has been in the news again because it transpired that he was accepting 

payments from an asset management group at the same time as he was involved in deciding 

an application to sue one of his fellow judges for defamation.68 In addition, the SCA has 

made it clear in a number of judgments that some of the decisions of the lower courts which 

it is reversing are not only wrong but incompetent; a fact which led fifteen black judges to 

complain to the Judicial Service Commission about the fact that it had discussed these 

judgments—their fear being that such discussion could hamper further promotion.69 

Moreover, there is a sense among senior South African judges that it is now time to 

move towards establishing one apex court for South Africa on all matters,70 a move which 

might do much to remove the jurisdictional politics that still attends the relationship between 

the SCA and the CC, but which would also require that the Judicial Service Commission and 

the President transform their understanding of transformation. An apex court which is the 

final court of appeal on all matters is a generalist court that has to be staffed by judges who 
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have a deeper experience of the practice of law than many of the appointees to the CC. 

However, the bills were put forward without any process of prior consultation with 

lawyers or the judiciary. While initially the government seemed determined to rush these 

proposals through Parliament, a storm of protest from the judiciary (which included threats 

of judicial resignations), from lawyers, from opposition parties as well as from the 

International Bar Association led to a government decision to allow time for more debate, 

despite the fact that Thabo Mbeki expressed his puzzlement that there could be such 

opposition.71   

 The Minister of Justice indicated in April 2005 that she was willing to engage in 

discussions with the judiciary and in October 2005 it was reported that the government had 

decided to shelve the package of bills, apart from the bill dealing with the administration of 

the courts.72  However, on 14 December 2005, the bill amending the Final Constitution and 

the bill dealing with court administration were gazetted with much of the content which had 

previously come under fire, with a deadline of 15 January 2006 for public comment.  When 

it was suggested that the timing during the Christmas holiday break was intentional, the 

Department of Justice responded that it was ‘really just a coincidence’.73   

A public outcry about the short period given for consultation led to a three month 

extension, during which time the General Council of the Bar of South Africa held a 

conference, attended by several senior judges, including the now retired Chaskalson, and the 

present Chief Justice Langa, at which both the substance of the proposed legislation and the 

government’s attempts to shield it from expert comment were severely criticized.74 

Chaskalson, for example, said that the ‘Evolving process of judicial independence essential 

to a constitutional state, has been stopped and reversed, and a great deal of control has now 

been placed in the hands of the Minister.’ 75  He went on: 
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 ‘[I]t is the early incursions into checks and balances which historically been shown 

to open the way for later incursions to be made. Nobody knows what the future 

holds for us, but once you accept you can east into protections which are there, and 

that you can erode fundamental principles of the Constitution, sometime, somebody 

else can take it further. So any attempt to do so, no matter how small, is open to 

objection.76  

Both he and Langa emphasized that the bills had nothing to do with transformation.77  

Subsequently, the government has put forward bills on judicial education and 

training that appear to be far more acceptable to the judiciary and the profession and seems 

to have shelved the bills discussed at the conference.78 But the fact that the government did 

appear to be so determined to chip away at the independence of the judiciary and to weaken 

the constitutional safeguards of all South Africans, moreover, to do so in a fashion calculated 

to avoid public deliberation, does not bode well for the future of the rule of law in South 

Africa. I will now turn to discuss an even more dismal situation. 

 

Failure to Implement the Law 

 Prior to 1994 the South Africa Act of 1909 in effect created a bifurcated State 

whereby the white minority was governed by a system of parliamentary democracy 

whilst the majority of black South Africans were subject to administrative rule… The 

fact that our Constitution now explicitly provides the foundation and means for the 

Courts to act as instruments of democracy is no reason for complacency. Some 

social theorists argue that the bifurcated State bequeathed to post-independent 

Africa by colonialism and apartheid is alive and well in post-colonial form, thereby 

presenting a real threat to the future democracy in Africa … This case is an 
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illustration of the dangers associated with unaccountable administrative rule. 

Froneman J79  

The case which led to this comment arose out of some examples of the comprehensive 

failure of the Eastern Cape Provincial Administration to deal with its mandate to provide 

social assistance to indigent people within its jurisdiction. In Vumazonke v MEC For Social 

Development, Eastern Cape,80 a matter decided four years later, Plasket J had to decide similar 

instances in which individuals had not received responses to their applications for social 

assistance. He noted that in one week in 2004 he had had to deal with 102 matters in which 

applicants made more or less the same claim in social assistance cases against the Eastern 

Cape Provincial Government, that is, asked the court to order the government to make 

decisions about their claims. In many of these cases, the government not only failed to make 

decisions within its own prescribed period of three months but refused to respond to the 

applicants’ own enquiries and, when they resorted to legal assistance, to their lawyers.  

Plasket pointed out that this was not an unusual week for his court. This practice had 

persisted for several years and judges had been commenting adversely on the performance of 

the government without any response. Indeed, the government seemed far more ready to 

expend vast resources fighting the judicial orders against it to the level of the SCA than to 

devote any energy to internal reform.81 Plasket summed up as follows: 

notwithstanding that literally thousands of orders have been made against the 

respondent’s department over the past number of years, it appears to be willing to 

pay the costs of those applications rather than remedy the problem of 

maladministration and inefficiency that has been identified as the root cause of the 

problem. …. [T]he courts are left with a problem that they cannot resolve: while they 

grant relief to the individuals who approach them for relief, they are forced to watch 
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impotently while a dysfunctional and apparently unrepentant administration 

continues to abuse its power at the expense of large numbers of poor people … 

What escalates what I have termed a problem into a crisis is that the cases that are 

brought to court represent only the tip of the iceberg.82  

He went on: “The administration does not have a free hand to behave as it wishes. It is 

constrained by the Constitution and the law, and a network of constitutional institutions are 

created to ensure that it operates within the limits of the Constitution and the law”.83 Thus 

he not only granted the relief he thought appropriate; he also ordered that copies of his 

judgment be served on the Premier of the Eastern Cape Province, the chairperson of the 

Social Development Standing Committee of the Eastern Cape Provincial Legislature; the 

Minister of Social Development in the national government, the chairperson of the Human 

Rights Commission, the chairperson of the Public Service Commission.  

 I said at the beginning of this paper that if public officials do not regard it as their 

duty to implement the law, the very existence of legal order is in doubt. The practice of the 

public officials of the Eastern Cape Province subverts not only the Constitution but the rule 

of law, on any conception. It displays a contempt not only for the Constitution and the 

courts, but, more importantly, for the people most in need of the benefits of a transformed 

social and political order.   

 

Conclusion 

 

If the new Constitution is a bridge away from a culture of authority, it is clear what it 

must be a bridge to. It must lead to a culture of justification—a culture in which 

every exercise of power is expected to be justified; in which leadership given by 
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government rests on the cogency of the case offered in defence of its decisions, not 

the fear inspired by the force at its command. The new order must be a community 

built on persuasion, not coercion.84 Etienne Mureinik. 

 

These hopeful words of South Africa’s leading public lawyer of the time were meant to 

elaborate the commitment expressed in the Interim Constitution to a new legal order and 

their eloquence meant that they were not only cited frequently in South Africa in the early 

years of constitutional adjudication. Indeed, Mureinik’s idea that the ideal of legality is the 

expression of a ‘culture of justification’ has become something of a term of art among judges 

of apex courts in the Commonwealth. It even informs the argument of a recent work on 

China and the West in the 21st century.85 When Plasket ordered that copies of his judgment 

be served on various institutions of the legal order, as well as public officials, he was placing 

his faith in that same commitment.  

How long such faith can last is an interesting question. In the main part of this 

paper, I have argued that Klug’s optimism in 1990 remains justified—the Constitutional 

Court continues to assert its right ‘to decide central questions of governance, while 

simultaneously limiting its role to a clearly specified judicial function which pays open 

respect and deference to the new democratic institutions and politics’.86 However, the 

temptation to turn transformation into Gleichschaltung on the part of the ANC central 

government, as well as of provincial governments,87 suggests a yearning for the more 

traditional post colonial form of African rule. Moreover, that tendency is perversely twinned 

with the kind of comprehensive failure to obey the law, even contempt for the law and the 

courts,  on the part of the ANC-led Eastern Cape Government. Finally, if one adds to this 

the prospect of a future Constitutional Court, or whatever apex court replaces it,  unwilling 
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to call senior public officials to account, one might predict a dire future for the rule of law. 

Froneman’s comment about the resurgence of the unaccountable administrative state—the 

Prerogative State disguised as a rule of law state—has to be taken seriously.  

On the other hand, the courts now dominated by new order black judges, together 

with the Bar and sympathetic journalists have proved resilient in seeing off the government’s 

attempt to bring the judiciary into gear. In addition, the elaborate constitutional furniture put 

in place by the Final Constitution would be a standing rebuke for anything less. One might 

say not only that the fundamentals are more than sound but also that the will to maintain 

them remains, except on the part of the government. That is of course a rather large 

exception and a pessimist might predict that gradually the government will succeed in 

chipping away at the institutional checks.  

To repeat: All it might take is a more deferential apex court, which is the final court 

of appeal on all matters, and which is not only unwilling to uphold the Final Constitution 

when in issue is the constitutionality of a statute or government action, but also unwilling to 

resist as the government suggests moving the constitutional furniture around or getting rid 

of a piece here or there.  On the other hand, legitimate issues around the transformation of 

the judiciary are and will remain vexed into the future. 88 

However, it should not be thought that the tensions discussed in this paper are 

limited to the South African context or to the context of transitional societies. Precisely this 

point is well made in the work just referred to on China and the West in the 21st century. 

There Will Hutton argues that the Chinese experiment with capitalism will fail if it is not 

buttressed by the institutions of what he calls the ‘soft infrastructure of capitalism’,89 

including the rule of law. But Hutton is as anxious to argue that these same institutions are 

under threat in the West.90  
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One might rephrase this point by saying that it is worth keeping in mind that 

transitions can go in different directions—Western societies can, that is, transition away 

from institutions like the rule of law and democratic accountability. Especially since 9/11, 

there has been a marked decline in the West of executive accountability to the legislature, 

and judges of apex courts who are reacting to what we can think of as 9/11 statutes and 

executive action, find it difficult to steer a path between giving too much and too little 

deference to the executive and the legislature, often erring on the side of too much, as 

governments make the claim that they enjoy something like a prerogative power when it 

comes to questions of national security. While these problems are not complicated by the 

politics of the apartheid racial divide, they are by the politics of pluralism, when the terrorist 

‘other’ becomes identified with Arabs or with Islam, or both. In these contexts, there should 

be as much concern about a decline in the culture of justification as is sparked by the rather 

halting progress towards creating such a culture in societies that are seeking to escape an 

authoritarian past.91 It might be ironic, but not all that surprising, that the lens afforded by 

the ideal of justification that came out of the South African transition sheds critical light not 

just on developments in that country, but also in the countries which are the guardians of the 

Enlightenment flame. 
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