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INTRODUCTION

The Constitution specifically authorizes Congress to provide
for copyrights.! A copyright grants its holder the power to stop
other people—noncopyright holders—from saying certain things or
distributing certain messages. A legislative grant of this private
power to stop speech on the basis of its content is in overt tension
with the constitutional guarantees of speech and press freedom.
New York Times Co. v. Sullivan? makes clear that the First
Amendment not only prohibits many direct governmental restric-
tions on people’s speech, but also applies to at least some govern-
ment grants of authority to private persons to restrict another per-
son’s speech. What the government cannot do directly it sometimes
cannot do indirectly either.

Private power founded on general legal rules that them-
selves do not refer to speech pose a different issue. These rules of-
ten provide constitutionally permissible ways for private parties to
limit other people’s speech. Granting private property holders
power to limit other people’s speech, for example, while the others
are on the property holders’ land, usually does not offend the First
Amendment.? Much more constitutionally problematic are laws di-
rected at speech, for example, laws that give private persons power
specifically over other people’s speech. These laws are aimed at cre-
ating in one person property or personal interests specifically in the
speech choices of other people. This problematic territory comprises
primarily First Amendment limitations on tort law, for example, in
the defamation or privacy context, where the defamed or privacy-
seeking person asserts a right to restrict others’ speech choices.
This territory could also easily encompass some constitutional lim-
its on the enforcement of contractual agreements to restrict speech

1. U.S. CONST. art. I, § 8, cls. 1, 8 (“The Congress shall have Power . . . To promote the Pro-
gress of Science and useful Arts, by securing for limited Times to Authors and Inventors the
exclusive Right to their respective Writings and Discoveries.”).

2. 376 U.S. 254 (1964).

3. The Court’s protection of speech in the company town, Marsh v. Alabama, 326 U.S. 501
(1946), is the exception, not the norm. Cf. Hudgens v. NLRB, 424 U.S. 507 (1976) (finding no
state action in shopping center’s restriction on speech).

4. For example, CBS claimed that its primary reason not to broadcast an interview with a
former tobacco executive, Jeffrey Wigand, describing apparent perjury of top tobacco executives
in congressional testimony was its potential liability for inducing a breach in the silence provi-
sion in Wigand’s separation agreement with the tobacco company. First Amendment concerns,
however, could lead a court to find the contractual term contrary to public policy and to refuse to
impose tort liability. Alan E. Garfield, Promises of Silence: Contract Law and Freedom of Speech,
83 CORNELL L. REV. 261, 264-65 (1998); see also Bill Carter, Tobacco Company Sues Former
Executive over CBS interview, N.Y. TIMES, Nov. 22, 1995, at A14. But see Cohen v. Cowles Media
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or on statutes that prohibit further communication of illegally ob-
tained information.® Copyright similarly empowers one private
party to limit another’s speech. It potentially allows one private
party, A, to tell another, B, that she cannot say (or publish or dis-
tribute) specific content, for example, because A has already said it
(in a manner that was fixed in a tangible medium) or has bought
the right to say it from someone who had already obtained the
copyright. This Essay explores the constitutionality of granting this
power.

As an amendment to a document that previously had author-
ized legislation creating copyrights, the First Amendment could be
read to nullify the prior grant the way the Thirteenth Amendment
entirely takes away any earlier implicit authorization of state
power to establish slavery. This view of the First Amendment en-
tirely displacing the earlier text is universally rejected, I think
properly, as to copyright.® Still, the First Amendment generally lim-
its prior constitutional grants of power. The Constitution provides
that “Congress shall have Power . . . To regulate Commerce” just as
it shall have the power to provide for copyright.” Clearly, however,
Congress cannot use the commerce power to forbid interstate com-
merce in books. Likewise, the First Amendment can reasonably be
seen as limiting (although not eliminating) congressional power to
grant exclusive rights to author’s expressions.

In any event, no analytic conflict exists between the First
Amendment and the grant of legislative power to Congress. To say
“Congress shall have power to . ” is uniformly understood to
mean that it has the power to do something only by constitutionally

Co., 501 U.S. 663, 669-70 (1991) (5-4 decision) (rejecting a newspaper’s claimed First Amendment
right to violate a promise not to speak—that is, a promise not to publish a source’s name).

5.  Bartnicki v. Vopper, 532 U.S. 514 (2001). Publication damages as an enhancement of
liability for a nonspeech tort also raises this issue of private power over speech. See Food Lion,
Inc. v. Capital Cities/ABC, Inc., 194 F.3d 505, 518-19 (4th Cir. 1999) (rejecting enhancement and,
thus, limiting private power over speech). '

6. Universal City Studios, Inc. v. Reimerdes, 82 F. Supp. 2d 211, 220 (S.D.N.Y. 2000).
Taken out of context, some lower court statements might be read to go further and say that the
First Amendment imposes no limit on Congress’s authority to grant rights in intellectual prop-
erty. See Eldred v. Reno, 239 F.3d 372, 375 (D.C. Cir. 2001) (“[W]e held in United Video that
copyrights are categorically immune from challenges under the First Amendment.”); Reimerdes,
82 F. Supp. 2d at 220 (“[TThe Supreme Court . .. has made it unmistakably clear that the First
Amendment does not shield copyright infringement.”). Nevertheless, the Court should be under-
stood as finding only that those valid First Amendment claims presented to it have so far been
adequately accommodated by doctrines internal to existing copyright doctrine. The current situa-
tion in copyright is arguably most analogous to obscenity law before Roth v. United States, 354
U.S. 476 (1957), or libel law before New York Times Co. v. Sullivan, 376 U.S. 254 (1964); namely,
the Court has not fully grappled with the extent of First Amendment limits in this area.

7. U.S.CONST. art. I, § 8, cls. 1, 3, 8.
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permissible means. The language, “Congress shall make no law . . .
abridging the freedom . . .” identifies one of the impermissible
means. The extent or scope of permitted authority (e.g., the con-
gressional authority to secure rights for authors) is simply what is
left after the impermissible means are eliminated. Of course, speci-
fying what means are impermissible in this context requires a care-
ful consideration of the meaning and function of the First Amend-
ment.

This hierarchical way of reading the two clauses, although
possibly the most obvious, is not the most common. The classic
commentators on the First Amendment and copyright found a pre-
sumptive conflict between the two constitutional provisions and
then proceeded to recommend resolution by a policy-informed bal-
ancing.® At least initially I want to resist that balancing approach.
Conflicts between constitutional provisions should not be found too
quickly. A point made by Hans Linde in a different context de-
scribes the view this Essay will test. In the face of assertions that
free press and fair trial guarantees conflict, Linde observed that
both claimants have claims only against the government.? Although
honoring freedom of press might make it more difficult (even im-
possible) for the government to conduct a fair trial, Linde points out
that the two rights cannot conflict since both right claimants assert
only that the government not do something: prosecute without a
fair trial or abridge press freedom. If the government cannot con-
duct a fair trial while fully respecting freedom of the press, itself a
doubtful proposition,!® then the government cannot prosecute. The
situation is no different from the government not being permitted to
prosecute if the only way it was able to secure the evidence neces-

8. See, e.g., Paul Goldstein, Copyright and the First Amendment, 70 CoLUM. L. REv. 983,
988 (1970) (recommending a balancing approach and formulating two “accommodative princi-
ples”); Meville B. Nimmer, Does Copyright Abridge the First Amendment Guarantees of Free
Speech and Press?, 17 UCLA L. REv. 1180, 1184 (1970) (recommending a form of “definitional
balancing”). Nimmer clearly placed considerable weight on the copyright side of the balance,
arguing that the First Amendment “does not legitimatize wholesale amputation in vital copy-
right areas” or a subsidy to copiers “at the expense of authors.” Nimmer, supra, at 1200, 1203. Of
course, the subsidy language already assumes the legitimacy of the legislatively created property
claim. From a starting point of free speech, copyright could be seen as creating a subsidy for
authors at the expense of would-be speakers. In any event, these balancing or accommodation
methodologies can be contrasted with Thomas Emerson’s “full protection” theory, or the ap-
proach explored in this Essay. THOMAS I. EMERSON, THE SYSTEM OF FREEDOM OF EXPRESSION
(1970). ' '

9. See Hans Linde, Fair Trials and Press Freedom—Two Rights Against the State, 13
WILLAMETTE L.J. 211 (1977).

10. Justice Brennan thought it clearly false. See Neb. Press Ass'n v. Stuart, 427 U.S. 539,
588 (1976) (Brennan, J., concurring in the judgment).
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sary for the trial was by violating the Fourth or Fifth Amend-
ments.!!

Even if there is no logical conflict, the implications of full
protection of First Amendment rights may turn out to be extraordi-
narily destructive of the typical functions of copyright. Likewise,
our societal commitment to using copyright to support a better in-
formation environment may be deeply held. If these both turn out
to be true—and for purposes of this Essay I concede the second—a
balancing accommodation may be the only appropriate response.
Nevertheless, it is wrong to assume this conflict from the start. An
unwavering commitment to the First Amendment requires that the
first question be: What scope does a strict interpretation of the
First Amendment leave for copyright grants?12 Only if the answer is
that this interpretation really leaves too little scope to be accept-
able should a commentator proceed to advocate accommodations or
balancing.

Of course, the permissible scope of copyright within a full
protection theory obviously must depend on the appropriate concep-
tion of the First Amendment. Without defending the underlying
theory here, the primary contribution of this Essay will be to try to
work out the implications of what I consider normatively the most
defensible and often the most descriptively accurate conception of
the First Amendment—an approach I have discussed extensively in
earlier writings.13

Both this First Amendment theory and this assumption that
full protection should provide at least the beginning point of discus-
sion diverge from the classic treatments of First Amendment and
copyright. The earlier theorists relied upon a relatively undevel-
oped marketplace of ideas theory of the First Amendment.!* More-

11. There are many reasons why a government, because of the necessity of recognizing con-
stitutional rights, will be unable to conduct a fair trial. For example, if the crucial evidence in a
case was obtained by an illegal search or if it turns out that the only way to get crucial evidence
would be to torture the accused, the proper result under the Fourth and Fifth Amendments is to
dismiss the charges instead of having a trial.

12. At the end of her review of an increasingly expanded realm of copyright propertization
of expression, Diane Zimmerman called for a new approach, suggesting that “we need to start
consistently from the other end, and approach all of these information cases with the question,
what room is left for private property rights after we have attended to the claims of free speech?”
Diane Leenheer Zimmerman, Information as Speech, Information as Goods: Some Thoughts on
Marketplaces and the Bill of Rights, 33 WM. & MARY L. REV. 665, 740 (1992). Her advice is
adopted here.

13. See, e.g., C. EDWIN BAKER, HUMAN LIBERTY AND FREEDOM OF SPEECH (1989).

14. Goldstein treats the First Amendment as basically a public interest in access to ideas
and information or, as he states the standard at one point, “free trade of ideas is compelled by
First Amendment policy.” Goldstein, supra note 8, at 1022. Although Nimmer identified the
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over, in some cases, their assumptions about the First Amendment
appeared to be mere window dressing; their accommodation seemed
driven more by a notion of the needs of a copyright system than by
any careful consideration of the requirements of the First Amend-
ment. Still, from the perspective of their marketplace of ideas the-
ory, the theorists could be right to recognize that any copyright pro-
tection involves at least some restriction on the First Amendment;
any copyright claim prevents communication of some content that
contains ideas. Given this inherent conflict, balancing would seem
to be the only plausible response.15

Alternatively, if the commentator emphasizes that a mar-
ketplace of ideas only protects communication of facts and ideas,
there may be no conflict, at least given existing copyright law. The
law distinguishes uncopyrightable facts and ideas from copyright-
able expression. Copyright assertedly does not limits ideas within
the marketplace at all but only particular expressions of those
ideas. Thus, within a marketplace of ideas theory, this
idea/expression dichotomy, although often difficult to draw in prac-
tice, at least conceptually eliminates the asserted conflict between
the two constitutional provisions.1® Of course, other commentators
observe, as did the Court in the “Fuck the Draft” First Amendment

broader range of First Amendment values emphasized by Thomas Emerson, see EMERSON, supra
note 8, Nimmer described the “marketplace of ideas” as the “most important objective” and found
the key concern was providing for “a self-governing people's participation in the marketplace of
ideas.” Nimmer, supra note 8, at 1191, 1197; see also Robert C. Denicola, Copyright and Free
Speech: Constitutional Limitations on the Protection of Expression, 67 CAL. L. REV. 283, 290, 309
(1979) (emphasizing marketplace of ideas theory).

15. A recent marketplace of ideas theorist, emphasizing the ways the speech markets fail,
adopts this view and responds by recommending such a balancing approach. Rebecca Tushnet,
Copyright as a Model for Free Speech Law: What Copyright Has in Common with Anti-
Pornography Laws, Campaign Finance Reform, and Telecommunications Regulation, 42 B.C. L.
REV. 1 (2000).

16. This view is commonly asserted in court opinions, although never with any self-
conscious reflection about the view’s implicit reliance on one specific, contested theory of the
point or nature of speech freedom. See Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S.
539, 556 (1985); Eldred v. Reno, 239 F.3d 372, 375-76 (D.C. Cir. 2001); United Video, Inc. v. FCC,
890 F.2d 1173, 1191 (D.C. Cir. 1989). Although the constitutional conclusion would presumably
change if Congress tried to statutorily tamper with the current rule that facts and ideas do not
enjoy copyright protection, this view quite logically led a lower court to hold that “copyrights are
categorically immune from challenges under the First Amendment.” Eldred, 239 F.3d at 375.
Interestingly, Justice Brennan, who was once the most articulate defender of a marketplace of
ideas theory of the First Amendment, but who eventually adopted an individual liberty theory
(at least as a supplement that had absolute force when implicated), used this distinction to dis-
tinguish the restraints implicit in copyright, noting that “copyright laws, of course, protect only
the form of expression and not the ideas expressed.” New York Times Co. v. United States, 403
U.S. 713, 726 n.* (1971) (Brennan, J., concurring).
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case,!” that sometimes the idea cannot be disentangled from the
form of the expression.’® The medium being the message, that is,
the idea being intimately tied with its expression creates some in-
herent conflict between protecting freedom within a marketplace of
ideas and protecting a realm of property in expression. Those com-
mentators who see this as only an occasional state of affairs often
hope to resolve the conflict by placing discrete limits on copyright—
either in the form of constitutionally inspired “fair use” defenses or
through a more explicit First Amendment privilegel®—that would
allow the public to receive all ideas.

This view of the First Amendment, usually implicitly as-
sumed rather than argued for, does not distinguish between the
source of the speech, whether individual or the press, but merely
treats speech as providing fodder for the marketplace of ideas.20 I
have argued elsewhere that this marketplace of ideas theory is fun-
damentally unsound both normatively and descriptively.?! Instead,
the First Amendment should distinguish the Speech and Press
Clauses. Freedom of speech protects a broad realm of individual
expressive liberty. Speech freedom is an embodiment of one of the
most fundamental human values, the right of an individual to make
her own choices about the values she expresses. This notion of
speech freedom emphasizes the normative requirement that the
state respect a person’s autonomy and not make paternalistic deci-
sions about what she can express. This is the free speech right that
Justice Brennan has described as “inviolate;”22 the free speech right

17. In Cohen v. California, 403 U.S. 15 (1971), the Court gave two grounds for its decision.
As noted above, the Court stated that “we cannot indulge the facile assumption that one can
forbid particular words without also running a substantial risk of suppressing ideas in the proc-
ess.” Id. at 26. The Court, however, relied most heavily on First Amendment protection of indi-
vidual liberty, asserting that the First Amendment “put[s] the decision as to what views shall be
voiced largely into the hands of each of us.” Id. at 24. Noting that the “emotive function [of
speech] . . . may often be the more important element . .. ,” the Court further emphasized that
“the Constitution leaves matters of taste and style so largely to the individual.” Id. at 24, 25.

18. See Harper & Row Publishers, 471 U.S. at 563 (noting that “some of the briefer quotes
from the memoir are arguably necessary adequately to convey the facts . .. [and are] so integral
to the idea expressed as to be inseparable from it”).

19. See Denicola, supra note 14, at 304-06 (favoring a First Amendment privilege to avoid
distorting the fair use doctrine, which usually should not apply when the use could injure the
property holder economically).

20. " Compare First Nat’l Bank v. Bellotti, 435 U.S. 765, 777 (1978) (“The inherent worth of
the speech in terms of its capacity for informing the public does not depend upon the identity of
its source . . ..”), with Austin v. Mich. State Chamber of Commerce, 494 U.S. 652, 659-60 (1990)
(making the source of the speech constitutionally crucial).

21. See, e.g., BAKER, supra note 13.

22. Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 585 (1980) (Brennan, J., concur-
ring) (“[Flreedom of expression is made inviolate by the First Amendment . .. ."); see also First
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