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INTRODUCTION

The Constitution specifically authorizes Congress to provide
for copyrights.! A copyright grants its holder the power to stop
other people—noncopyright holders—from saying certain things or
distributing certain messages. A legislative grant of this private
power to stop speech on the basis of its content is in overt tension
with the constitutional guarantees of speech and press freedom.
New York Times Co. v. Sullivan? makes clear that the First
Amendment not only prohibits many direct governmental restric-
tions on people’s speech, but also applies to at least some govern-
ment grants of authority to private persons to restrict another per-
son’s speech. What the government cannot do directly it sometimes
cannot do indirectly either.

Private power founded on general legal rules that them-
selves do not refer to speech pose a different issue. These rules of-
ten provide constitutionally permissible ways for private parties to
limit other people’s speech. Granting private property holders
power to limit other people’s speech, for example, while the others
are on the property holders’ land, usually does not offend the First
Amendment.? Much more constitutionally problematic are laws di-
rected at speech, for example, laws that give private persons power
specifically over other people’s speech. These laws are aimed at cre-
ating in one person property or personal interests specifically in the
speech choices of other people. This problematic territory comprises
primarily First Amendment limitations on tort law, for example, in
the defamation or privacy context, where the defamed or privacy-
seeking person asserts a right to restrict others’ speech choices.
This territory could also easily encompass some constitutional lim-
its on the enforcement of contractual agreements to restrict speech

1. U.S. CONST. art. I, § 8, cls. 1, 8 (“The Congress shall have Power . . . To promote the Pro-
gress of Science and useful Arts, by securing for limited Times to Authors and Inventors the
exclusive Right to their respective Writings and Discoveries.”).

2. 376 U.S. 254 (1964).

3. The Court’s protection of speech in the company town, Marsh v. Alabama, 326 U.S. 501
(1946), is the exception, not the norm. Cf. Hudgens v. NLRB, 424 U.S. 507 (1976) (finding no
state action in shopping center’s restriction on speech).

4. For example, CBS claimed that its primary reason not to broadcast an interview with a
former tobacco executive, Jeffrey Wigand, describing apparent perjury of top tobacco executives
in congressional testimony was its potential liability for inducing a breach in the silence provi-
sion in Wigand’s separation agreement with the tobacco company. First Amendment concerns,
however, could lead a court to find the contractual term contrary to public policy and to refuse to
impose tort liability. Alan E. Garfield, Promises of Silence: Contract Law and Freedom of Speech,
83 CORNELL L. REV. 261, 264-65 (1998); see also Bill Carter, Tobacco Company Sues Former
Executive over CBS interview, N.Y. TIMES, Nov. 22, 1995, at A14. But see Cohen v. Cowles Media
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or on statutes that prohibit further communication of illegally ob-
tained information.® Copyright similarly empowers one private
party to limit another’s speech. It potentially allows one private
party, A, to tell another, B, that she cannot say (or publish or dis-
tribute) specific content, for example, because A has already said it
(in a manner that was fixed in a tangible medium) or has bought
the right to say it from someone who had already obtained the
copyright. This Essay explores the constitutionality of granting this
power.

As an amendment to a document that previously had author-
ized legislation creating copyrights, the First Amendment could be
read to nullify the prior grant the way the Thirteenth Amendment
entirely takes away any earlier implicit authorization of state
power to establish slavery. This view of the First Amendment en-
tirely displacing the earlier text is universally rejected, I think
properly, as to copyright.® Still, the First Amendment generally lim-
its prior constitutional grants of power. The Constitution provides
that “Congress shall have Power . . . To regulate Commerce” just as
it shall have the power to provide for copyright.” Clearly, however,
Congress cannot use the commerce power to forbid interstate com-
merce in books. Likewise, the First Amendment can reasonably be
seen as limiting (although not eliminating) congressional power to
grant exclusive rights to author’s expressions.

In any event, no analytic conflict exists between the First
Amendment and the grant of legislative power to Congress. To say
“Congress shall have power to . ” is uniformly understood to
mean that it has the power to do something only by constitutionally

Co., 501 U.S. 663, 669-70 (1991) (5-4 decision) (rejecting a newspaper’s claimed First Amendment
right to violate a promise not to speak—that is, a promise not to publish a source’s name).

5.  Bartnicki v. Vopper, 532 U.S. 514 (2001). Publication damages as an enhancement of
liability for a nonspeech tort also raises this issue of private power over speech. See Food Lion,
Inc. v. Capital Cities/ABC, Inc., 194 F.3d 505, 518-19 (4th Cir. 1999) (rejecting enhancement and,
thus, limiting private power over speech). '

6. Universal City Studios, Inc. v. Reimerdes, 82 F. Supp. 2d 211, 220 (S.D.N.Y. 2000).
Taken out of context, some lower court statements might be read to go further and say that the
First Amendment imposes no limit on Congress’s authority to grant rights in intellectual prop-
erty. See Eldred v. Reno, 239 F.3d 372, 375 (D.C. Cir. 2001) (“[W]e held in United Video that
copyrights are categorically immune from challenges under the First Amendment.”); Reimerdes,
82 F. Supp. 2d at 220 (“[TThe Supreme Court . .. has made it unmistakably clear that the First
Amendment does not shield copyright infringement.”). Nevertheless, the Court should be under-
stood as finding only that those valid First Amendment claims presented to it have so far been
adequately accommodated by doctrines internal to existing copyright doctrine. The current situa-
tion in copyright is arguably most analogous to obscenity law before Roth v. United States, 354
U.S. 476 (1957), or libel law before New York Times Co. v. Sullivan, 376 U.S. 254 (1964); namely,
the Court has not fully grappled with the extent of First Amendment limits in this area.

7. U.S.CONST. art. I, § 8, cls. 1, 3, 8.
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permissible means. The language, “Congress shall make no law . . .
abridging the freedom . . .” identifies one of the impermissible
means. The extent or scope of permitted authority (e.g., the con-
gressional authority to secure rights for authors) is simply what is
left after the impermissible means are eliminated. Of course, speci-
fying what means are impermissible in this context requires a care-
ful consideration of the meaning and function of the First Amend-
ment.

This hierarchical way of reading the two clauses, although
possibly the most obvious, is not the most common. The classic
commentators on the First Amendment and copyright found a pre-
sumptive conflict between the two constitutional provisions and
then proceeded to recommend resolution by a policy-informed bal-
ancing.® At least initially I want to resist that balancing approach.
Conflicts between constitutional provisions should not be found too
quickly. A point made by Hans Linde in a different context de-
scribes the view this Essay will test. In the face of assertions that
free press and fair trial guarantees conflict, Linde observed that
both claimants have claims only against the government.? Although
honoring freedom of press might make it more difficult (even im-
possible) for the government to conduct a fair trial, Linde points out
that the two rights cannot conflict since both right claimants assert
only that the government not do something: prosecute without a
fair trial or abridge press freedom. If the government cannot con-
duct a fair trial while fully respecting freedom of the press, itself a
doubtful proposition,!® then the government cannot prosecute. The
situation is no different from the government not being permitted to
prosecute if the only way it was able to secure the evidence neces-

8. See, e.g., Paul Goldstein, Copyright and the First Amendment, 70 CoLUM. L. REv. 983,
988 (1970) (recommending a balancing approach and formulating two “accommodative princi-
ples”); Meville B. Nimmer, Does Copyright Abridge the First Amendment Guarantees of Free
Speech and Press?, 17 UCLA L. REv. 1180, 1184 (1970) (recommending a form of “definitional
balancing”). Nimmer clearly placed considerable weight on the copyright side of the balance,
arguing that the First Amendment “does not legitimatize wholesale amputation in vital copy-
right areas” or a subsidy to copiers “at the expense of authors.” Nimmer, supra, at 1200, 1203. Of
course, the subsidy language already assumes the legitimacy of the legislatively created property
claim. From a starting point of free speech, copyright could be seen as creating a subsidy for
authors at the expense of would-be speakers. In any event, these balancing or accommodation
methodologies can be contrasted with Thomas Emerson’s “full protection” theory, or the ap-
proach explored in this Essay. THOMAS I. EMERSON, THE SYSTEM OF FREEDOM OF EXPRESSION
(1970). ' '

9. See Hans Linde, Fair Trials and Press Freedom—Two Rights Against the State, 13
WILLAMETTE L.J. 211 (1977).

10. Justice Brennan thought it clearly false. See Neb. Press Ass'n v. Stuart, 427 U.S. 539,
588 (1976) (Brennan, J., concurring in the judgment).
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sary for the trial was by violating the Fourth or Fifth Amend-
ments.!!

Even if there is no logical conflict, the implications of full
protection of First Amendment rights may turn out to be extraordi-
narily destructive of the typical functions of copyright. Likewise,
our societal commitment to using copyright to support a better in-
formation environment may be deeply held. If these both turn out
to be true—and for purposes of this Essay I concede the second—a
balancing accommodation may be the only appropriate response.
Nevertheless, it is wrong to assume this conflict from the start. An
unwavering commitment to the First Amendment requires that the
first question be: What scope does a strict interpretation of the
First Amendment leave for copyright grants?12 Only if the answer is
that this interpretation really leaves too little scope to be accept-
able should a commentator proceed to advocate accommodations or
balancing.

Of course, the permissible scope of copyright within a full
protection theory obviously must depend on the appropriate concep-
tion of the First Amendment. Without defending the underlying
theory here, the primary contribution of this Essay will be to try to
work out the implications of what I consider normatively the most
defensible and often the most descriptively accurate conception of
the First Amendment—an approach I have discussed extensively in
earlier writings.13

Both this First Amendment theory and this assumption that
full protection should provide at least the beginning point of discus-
sion diverge from the classic treatments of First Amendment and
copyright. The earlier theorists relied upon a relatively undevel-
oped marketplace of ideas theory of the First Amendment.!* More-

11. There are many reasons why a government, because of the necessity of recognizing con-
stitutional rights, will be unable to conduct a fair trial. For example, if the crucial evidence in a
case was obtained by an illegal search or if it turns out that the only way to get crucial evidence
would be to torture the accused, the proper result under the Fourth and Fifth Amendments is to
dismiss the charges instead of having a trial.

12. At the end of her review of an increasingly expanded realm of copyright propertization
of expression, Diane Zimmerman called for a new approach, suggesting that “we need to start
consistently from the other end, and approach all of these information cases with the question,
what room is left for private property rights after we have attended to the claims of free speech?”
Diane Leenheer Zimmerman, Information as Speech, Information as Goods: Some Thoughts on
Marketplaces and the Bill of Rights, 33 WM. & MARY L. REV. 665, 740 (1992). Her advice is
adopted here.

13. See, e.g., C. EDWIN BAKER, HUMAN LIBERTY AND FREEDOM OF SPEECH (1989).

14. Goldstein treats the First Amendment as basically a public interest in access to ideas
and information or, as he states the standard at one point, “free trade of ideas is compelled by
First Amendment policy.” Goldstein, supra note 8, at 1022. Although Nimmer identified the
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over, in some cases, their assumptions about the First Amendment
appeared to be mere window dressing; their accommodation seemed
driven more by a notion of the needs of a copyright system than by
any careful consideration of the requirements of the First Amend-
ment. Still, from the perspective of their marketplace of ideas the-
ory, the theorists could be right to recognize that any copyright pro-
tection involves at least some restriction on the First Amendment;
any copyright claim prevents communication of some content that
contains ideas. Given this inherent conflict, balancing would seem
to be the only plausible response.15

Alternatively, if the commentator emphasizes that a mar-
ketplace of ideas only protects communication of facts and ideas,
there may be no conflict, at least given existing copyright law. The
law distinguishes uncopyrightable facts and ideas from copyright-
able expression. Copyright assertedly does not limits ideas within
the marketplace at all but only particular expressions of those
ideas. Thus, within a marketplace of ideas theory, this
idea/expression dichotomy, although often difficult to draw in prac-
tice, at least conceptually eliminates the asserted conflict between
the two constitutional provisions.1® Of course, other commentators
observe, as did the Court in the “Fuck the Draft” First Amendment

broader range of First Amendment values emphasized by Thomas Emerson, see EMERSON, supra
note 8, Nimmer described the “marketplace of ideas” as the “most important objective” and found
the key concern was providing for “a self-governing people's participation in the marketplace of
ideas.” Nimmer, supra note 8, at 1191, 1197; see also Robert C. Denicola, Copyright and Free
Speech: Constitutional Limitations on the Protection of Expression, 67 CAL. L. REV. 283, 290, 309
(1979) (emphasizing marketplace of ideas theory).

15. A recent marketplace of ideas theorist, emphasizing the ways the speech markets fail,
adopts this view and responds by recommending such a balancing approach. Rebecca Tushnet,
Copyright as a Model for Free Speech Law: What Copyright Has in Common with Anti-
Pornography Laws, Campaign Finance Reform, and Telecommunications Regulation, 42 B.C. L.
REV. 1 (2000).

16. This view is commonly asserted in court opinions, although never with any self-
conscious reflection about the view’s implicit reliance on one specific, contested theory of the
point or nature of speech freedom. See Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S.
539, 556 (1985); Eldred v. Reno, 239 F.3d 372, 375-76 (D.C. Cir. 2001); United Video, Inc. v. FCC,
890 F.2d 1173, 1191 (D.C. Cir. 1989). Although the constitutional conclusion would presumably
change if Congress tried to statutorily tamper with the current rule that facts and ideas do not
enjoy copyright protection, this view quite logically led a lower court to hold that “copyrights are
categorically immune from challenges under the First Amendment.” Eldred, 239 F.3d at 375.
Interestingly, Justice Brennan, who was once the most articulate defender of a marketplace of
ideas theory of the First Amendment, but who eventually adopted an individual liberty theory
(at least as a supplement that had absolute force when implicated), used this distinction to dis-
tinguish the restraints implicit in copyright, noting that “copyright laws, of course, protect only
the form of expression and not the ideas expressed.” New York Times Co. v. United States, 403
U.S. 713, 726 n.* (1971) (Brennan, J., concurring).
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case,!” that sometimes the idea cannot be disentangled from the
form of the expression.’® The medium being the message, that is,
the idea being intimately tied with its expression creates some in-
herent conflict between protecting freedom within a marketplace of
ideas and protecting a realm of property in expression. Those com-
mentators who see this as only an occasional state of affairs often
hope to resolve the conflict by placing discrete limits on copyright—
either in the form of constitutionally inspired “fair use” defenses or
through a more explicit First Amendment privilegel®—that would
allow the public to receive all ideas.

This view of the First Amendment, usually implicitly as-
sumed rather than argued for, does not distinguish between the
source of the speech, whether individual or the press, but merely
treats speech as providing fodder for the marketplace of ideas.20 I
have argued elsewhere that this marketplace of ideas theory is fun-
damentally unsound both normatively and descriptively.?! Instead,
the First Amendment should distinguish the Speech and Press
Clauses. Freedom of speech protects a broad realm of individual
expressive liberty. Speech freedom is an embodiment of one of the
most fundamental human values, the right of an individual to make
her own choices about the values she expresses. This notion of
speech freedom emphasizes the normative requirement that the
state respect a person’s autonomy and not make paternalistic deci-
sions about what she can express. This is the free speech right that
Justice Brennan has described as “inviolate;”22 the free speech right

17. In Cohen v. California, 403 U.S. 15 (1971), the Court gave two grounds for its decision.
As noted above, the Court stated that “we cannot indulge the facile assumption that one can
forbid particular words without also running a substantial risk of suppressing ideas in the proc-
ess.” Id. at 26. The Court, however, relied most heavily on First Amendment protection of indi-
vidual liberty, asserting that the First Amendment “put[s] the decision as to what views shall be
voiced largely into the hands of each of us.” Id. at 24. Noting that the “emotive function [of
speech] . . . may often be the more important element . .. ,” the Court further emphasized that
“the Constitution leaves matters of taste and style so largely to the individual.” Id. at 24, 25.

18. See Harper & Row Publishers, 471 U.S. at 563 (noting that “some of the briefer quotes
from the memoir are arguably necessary adequately to convey the facts . .. [and are] so integral
to the idea expressed as to be inseparable from it”).

19. See Denicola, supra note 14, at 304-06 (favoring a First Amendment privilege to avoid
distorting the fair use doctrine, which usually should not apply when the use could injure the
property holder economically).

20. " Compare First Nat’l Bank v. Bellotti, 435 U.S. 765, 777 (1978) (“The inherent worth of
the speech in terms of its capacity for informing the public does not depend upon the identity of
its source . . ..”), with Austin v. Mich. State Chamber of Commerce, 494 U.S. 652, 659-60 (1990)
(making the source of the speech constitutionally crucial).

21. See, e.g., BAKER, supra note 13.

22. Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 585 (1980) (Brennan, J., concur-
ring) (“[Flreedom of expression is made inviolate by the First Amendment . .. ."); see also First
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that an earlier Court explained protected the child who refuses to
salute the flag.2? That is, the Constitution requires respect for
individual autonomy and mandates protection of individual speech
choices.

In contrast, the press is typically a corporate entity, an insti-
tutional structure involving multiple people. Such entities are not
intrinsically valuable. Their value lies in their instrumental service
to human flourishing. Press freedom is not itself a direct human
value, although it may make absolutely essential contributions to
human values, including the values of freedom and democracy (and,
combined with democracy may even provide the best guarantee that
people will not be left without basic necessities such as food).24 In
this view, freedom of the press should be interpreted in light of its
vital, constitutionally protected, but merely instrumental role.

The press’s democratic role is central and is the feature that
most merits constitutional protection. Although this role could be
understood narrowly, under a reasonable conception of participa-
tory democracy,?® a free press should be understood to provide a
nongovernmentally-controlled source of information and vision that
people can enjoy and use in their lives. As such, constitutional pro-
tection serves roughly the same values as does copyright law or any
other aspect of properly designed, governmental media policy. The
two, however, serve these values in different ways. Intelligent me-
dia policy often requires the government to intervene appropriately.
The Press Clause advances these interests by protecting the press
from inappropriate government interventions.26 Two observations
can be made quickly. First, the precise content of the Press
Clause—as well as the appropriate form of media policy—should
reflect a persuasive elaboration of the values they serve, especially
the highly contested notion of democracy. Second, a need for gov-
ernment intervention could be established by combining an under-
standing of the relevant constitutional values with a critical as-

Nat’l Bank, 435 U.S. at 804-05 (White, J., dissenting) (describing “the use of communication as a
means of self-expression, self-realization and self-fulfillment . .. and” as “what some have con-
sidered to be the principal function of the First Amendment”).

23. W.Va. State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943).

24. AMARTYA SEN, POVERTY AND FAMINES: AN ESSAY ON ENTITLEMENT AND DEPRIVATION
(1981); Amartya Sen, The Economics of Life and Death, SCI. AM., May 1993, at 40.

25. See C. EDWIN BAKER, MEDIA, MARKETS, AND DEMOCRACY 125-213 (2002).

26. I do not rule out the possibility that the Press Clause affirmatively mandates some gov-
ernment policies or that the differences between ruling out policies and mandating them will
always be clear. The point in the text, however, is generally consistent with case law in this
country. Some other democracies, however, read freedom of the press to have more affirmative
content.
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sessment of the workings of a purportedly unregulated market.
Given the likely need for interventions as well as for constitutional
protection against improper government interventions, it should
not be surprising that judicial invalidations of “censorial” media
policies are common while invalidations of noncensorial media
“structural” policies are rare.

This Essay examines separately the implications of the
Speech Clause and the Press Clause for determining the permissi-
ble and appropriate extent of copyright. Of course, the two clauses
in the end may be doctrinally related in several different ways.
They might impose the same limits on the copyright power, rein-
forcing each other; or they might impose different limits, in which
case these limits would most likely be additive. Unless either the
Speech or Press Clause is interpreted affirmatively to require be-
havior by the government rather than merely negatively to limit it,
conflict between the requirements of the two clauses would be con-
ceptually impossible. Still, in addition to being specific legal con-
straints on government, both clauses embody more general values
that are often affirmatively pursued legislatively. This pursuit
could be described as the affirmative First Amendment.?” In this
affirmative aspect, the two clauses might suggest conflicting policy
decisions or even constitutionally informed policy choices that con-
flict with a specific constitutional restriction—for example, a copy-
right rule that plausibly promotes a more robust media that con-
flicts with an individual autonomy right.28

II. SPEECH CLAUSE LIMITS ON COPYRIGHT

Freedom to speak presumptively means freedom to say abso-
lutely anything one wants without any limit on content. (Limita-
tions of time, place, and maybe manner purportedly pose very dif-
ferent issues?® and are often permitted.) Moreover, this freedom

27. EMERSON, supra note 8, at 627-716.

28. Although my analysis is different, and in the end I find no conflict between the affirma-
tive policies reflecting the values of the two.clauses, my analytic strategy is similar to that of
Neil Weinstock Netanel. See Neil Winstock Netanel, Market Hierarchy and Copyright in Our
System of Free Expression, 563 VAND. L. REV. 1879 (2000).

29. The obvious argument concerning time, place, and manner regulations (or content-
neutral regulations generally) is that the government must be able to use its resources to serve
public purposes. To do so effectively often will require restricting activities, including expressive
activities, that interfere with these governmental uses and, therefore, time, place, and manner
restrictions on expressive conduct must be allowed. The purpose of these permissible time, place
or manner regulations, however, is never to bar expressive choices—their concern is not with the
communicative impact of the expression (its content) but only the activity of expression. More-
over, some “zoning” in the form of time, place, and manner regulations might be allowed to fur-
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normally allows the speaker to address anyone she can get to listen
and maybe to approach the other person in order to speak,3° at least
until that other person indicates that she is uninterested. An
(impermissibly) broad version of copyright overtly limits this right.
Even if the original text were written by someone else, a person
may want to quote the poem privately to her beloved or publicly at
the protest rally,?! to give another person a copy that she has made
of a meaningful piece of writing, or to sing the song or perform the
play “owned” by another, or even to write down or copy the expres-
sion for her own personal use.3?2 These are uses a person may want
to make of someone else’s expression, some of which are currently
covered by copyright law and some of which are not. In each case,
however, the Copyright Clause might be read to authorize legisla-
tion that makes these acts into illegal copying. Legislation that did
this might even provide for the “speaker” being sent to jail.33 In
each case, however, the individual’s expression constitutes speech
from the perspective of the First Amendment. Absent some special
additional factor, any full protection First Amendment theory
should hold unconstitutional any such copyright-based restriction
on her expression.

ther public interests as long as speech freedom is not thwarted. Nevertheless, all three terms—
time, place, and manner—must be subject to careful attention in that each can itself be integral
to the expression. “Manner” regulation is problematic once one recognizes, with McLuhan, that
the medium is the message. MARSHALL MCLUHAN, UNDERSTANDING MEDIA: THE EXTENSIONS OF
MAN (2d ed. 1964). “Time” and “place” are similar. Although city officials are normally permitted
some discretion over which parade routes to approve, courts have struggled to deny cities author-
ity to prevent parading on a route integral to the paraders’ message. Doctrinally, the judicial
concern with “adequate alternatives” might be interpreted to mean that no adequate alternatives
exist when the prohibited time, place, or manner is integral to the expressive activity.

30. But see Hill v. Colorado, 530 U.S. 703, 726-28 (2000) (upholding restraint on knowingly
approaching a person to speak for particular purposes when close to an abortion clinic).

31. Under existing law, the first poetry reading presumably is not forbidden while the sec-
ond may implicate copyright holders’ public performance right. 17 U.S.C. § 106 (2000). However,
this Essay is concerned with both the reason why Congress could not constitutionally forbid the
first, and why any existing restriction of the second should be held unconstitutional.

32. Although a marketplace of ideas theory emphasizes the relevance of speech to listeners,
speech has many solitary or noncommunicative uses. These range from keeping a diary or sing-
ing in the shower to personal note-taking. From an individual liberty or autonomy theory of free
speech, there is no conceptual problem with seeing these uses of speech as protected. Copyright
law illustrates that sometimes government wants to deny protection to such individual uses. Cf.
Am. Geophysical Union v. Texaco, Inc., 60 F.3d 913, 931 (2d Cir. 1994) (holding that the copying
of protected work in order to create a personal library constitutes copyright infringement).

33. In 1997, Congress adopted the No Electronic Theft Act to amend the Copyright In-
fringement Act, 17 U.S.C. § 506(a) (2000), establishing criminal penalties in some cases of copy-
right infringement where the defendant had no interest in and did not receive any commercial
gain from the copying, thereby reversing United States v. LaMacchia, 871 F. Supp. 35 (D. Mass.
1994).
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Admittedly, this part argues for broader limitations on Con-
gress’s copyright lawmaking power than normally thought required
by the First Amendment. The above claim of unconstitutionality
may seem dramatic. Nevertheless, in actual effect, at least prior to
the digital age, copyright owners rarely invoked rights to restrict
usages that this part claims are protected by the First Amendment.
Copyright has never included a right to stop private “perform-
ances,” for example. Until recently, whether because of the “fair
use” doctrine or because of copyright holders’ lack of interest in en-
forcement, I suspect that few noncommercial copyings or even the
noncommercial public performances hypothesized above have been
subject to litigation.3¢ Traditionally, copyright legislation did not
even apply to these personal uses.3® This may be changing, how-
ever. Efforts to establish the illegality of private copying have be-
come a major project of industry-based holders of copyright.3¢ Here,
the constitutional reach of an individual’s right of free speech could
become a major issue. Still, if my sweeping claim about the First
Amendment right to speak is not to be understood as requiring a
rejection of all copyright protections (and be summarily rejected for
that reason), it is useful to consider when people’s presumptive con-
stitutional right to speak does not apply.

Most importantly, the Speech Clause’s protection of individ-
ual liberty guards a person’s right to engage in the activity of com-
municating, not a right to profit from or receive economic return for
the activity. True, generally the law permits a person to engage in
an activity for money if it allows the activity at all. However, laws

34. Of course, threats of enforcement or fear of enforcement can create a substantial deter-
rent effect. Threats of suit by copyright owners can operate to stop copying that could be de-
fended, but only at considerable expense and risk. However, I know of no evidence that such
suits and consequent deterrence of legal speech were common until recently in noncommercial
contexts.

35. In his historical review, Professor Patterson observes that federal statutory copyright
was originally designed only to protect an “exclusive right to reproduce the work for sale’—that
is, an “economic right . . . to print, publish, and sell.” LYMAN RAY PATTERSON, COPYRIGHT IN
HISTORICAL PERSPECTIVE 194, 215 (1968) (emphasis added). In drawing lessons from this his-
tory, Patterson argues for limiting the “publisher’s protection [to protection] against economic
competitors [which] would constitute a recognition of the right of the individual to make what-
ever use of a copyrighted work he desires, except for competing profits.” Id. at 228. The economic
role of copyright was, as Patterson would again limit it, to protect against economic competition
rather than, as industry now wishes, to provide for maximum economic exploitation. Id. Patter-
son observes that the Court rejected a common law right of copyright by implicitly answering
“no” to its rhetorical question: “Is there an implied contract by every purchaser of his book, that
he may realize whatever instruction or entertainment which the reading of it shall give, but
shall not write out or print its contents.” Id. at 209 (quoting Wheaton v. Peters, 33 U.S. (8 Pet.)
591, 657 (1834)).

36. See, e.g., Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417 (1984).
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against prostitution make clear (putting aside possible equal pro-
tection challenges to prostitution laws) that this is not always so.
Similarly, a person may have a constitutionally protected right to
vote, but no right to accept payment in exchange for her vote. A per-
son may be free to own and to give to another cultural artifacts con-
taining eagle feathers, but not free to sell the objects.3” At least in
the post-Lochner world, constitutionally protected liberty does not
normally encompass a right to be free of constraints in market
transactions.?® Although doctrinally less clear, a nonlawyer or non-
doctor should have a free speech right to give away her amateur
legal or medical advice or views, at least if her manner of doing so
would not cause the recipient to confuse her for a licensed lawyer or
doctor, but no free speech right to charge for individualized provi-
sion of these views. Indeed, charging (or presenting herself as a li-
censed professional) could be legally prohibited as practicing law or
medicine without a license. Of course, this claim concerning the ab-
sence of a right to sell one’s speech is only a claim about the protec-
tion offered by the Speech Clause. An entirely separate question,
considered in the next section and answered in the affirmative, is
whether the Press Clause protects charging for expression if the
expression is offered to a general public in the form of a publication
or, maybe, a lecture, song, or performance.3® _

Freedom to act (e.g., to speak) and to alienate (e.g., to pro-
vide another with your communication) are direct aspects of per-
sonal liberty. In contrast, market transactions are exercises of
power over other people. Even given that the exchanges are volun-
tary on both sides, each side gets the other to do something that the
other would not want to do except for the other’s instrumental use
of the exchanged item (money, object, or commodified performance)

37. Andrus v. Allard, 444 U.S. 51, 65-66 (1979). More generally, the point is that goods not
only have value outside their exchange or market value but that sometimes commodifying the
good can reduce its human value. See generally MARGARET JANE RADIN, CONTESTED
COMMODITIES (1996).

38. The proposition in the text is uncontroversial; the controversial issue is whether the dis-
tinction between economic liberties and personal liberties, including freedom of speech, can be
given a principled basis. See C. Edwin Baker, Property and Its Relation to Constitutionally Pro-
tected Liberty, 134 U. PA. L. REV. 741 (1986) (offering a purported principled argument for the
distinction).

39. Cf. Lowe v. SEC, 472 U.S. 181 (1985) (protecting right of petitioner, whose registration
giving him the right to sell individualized financial advice had been revoked by the SEC, to pub-
lish a newsletter that gives financial advice). Also separate is the matter of asking for a mone-
tary gift, a speech act that is normally protected. See Schaumburg v. Citizens for a Better Envi-
ronment, 444 U.S. 620 (1980) (holding that soliciting charitable contributions is protected by the
First Amendment); Helen Hershkoff & Adam S. Cohen, Begging to Differ: The First Amendment
and the Right to Beg, 104 HARV. L. REV. 896 (1991).
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to get them to do s0.4° In an exchange, one person gets another to
act not by persuading her that her act in itself is desirable (which is
the way an exercise of protected expressive liberty typically gets the
other to act) but by offering payment. The seller instrumentally
uses an object, performance, or money as power over the buyer
given the buyer’s preferences, views, or values, not as persuasion
that changes or adds to the buyer’s views or values. These transac-
tions are presumptively subject to legislative control, which prop-
erly determines the socially desirable forms of private instrumental
power.41

Thus, my claim is that speech freedom is a liberty—not a
market—right. Freedom of speech gives a person a right to say
what she wants. It does not give the person a right to charge a price
for the opportunity to hear or receive her speech. Of course, if the
reason the government restricts the market transaction is to reduce
robust and diverse communications or to censor speech freedom, as
opposed to being a means to serve some legitimate policy (e.g., pre-
venting medical malpractice or advancing the economic interests of
a copyright holder), the restriction would presumably conflict with
speech freedom.%> Some marketing rights also may be integral to
freedom of the press, but I will put that possibility aside until the
next section. Nevertheless, a prohibition on a person’s commercial
use of another’s copyrighted material, unless the rule is adopted for
constitutionally impermissible reasons, should not be seen as an
abridgment of her speech freedom.3 That is, copyright does not
abridge the Speech Clause when it restricts copying or distributing
for commercial purposes.

Historically, recognizing a First Amendment freedom to en-
gage in noncommercial copying, performance, or distribution would
have left by far the largest portion of the economic value of the “au-
thored” content in the hands of the copyright holder, thus ade-

40. It may be objected that my claim is often but not necessarily true. But in cases where
the party’s behavior would have resulted independently of this instrumental use of the ex-
changed item, the regulation or prohibition of the exchange would not prevent the independently
valued behavior—it merely would prevent the exchange aspect.

41. Baker, supra note 38, at 810.

42. See United States v. O’'Brien, 391 U.S. 367, 377 (1968) (holding that the validity of a
regulation that restricts a nonverbal expressive act normally requires that the “government
interest [be} unrelated to the suppression of free expression”).

43. This tracks central elements of copyright law in at least its early historical forms in this
country. See L. RAY PATTERSON & STANLEY W. LINDBERG, THE NATURE OF COPYRIGHT 195-96
(1991). Thus, Patterson argues that copyright should be understood as not limiting “personal
uses” at all, while “fair use” properly applies not to personal use but to uses by a market competi-
tor. Id. at 193-96.
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quately serving the primary function of copyright recognition—to
provide incentives for creation and distribution of quality communi-
cations. Legal encroachments on this personal freedom are largely a
product of twentieth-century copyright law.4 Surely the benefits of
providing protection merely against commercial copying adequately
justify having a constitutional grant of legislative power to create
copyrights. Thus, there is no necessity, internal to copyright, to in-
terpret the legislative power more broadly in a manner that would
authorize violations of the Speech Clause. Whether particular
circumstances, of which the new digital environment is by far the
most important, put strains on this conclusion is a separate issue
that I tentatively address below.45

The broad free speech claim is that copyright restrictions on
noncommercial copying and distribution of copyrighted works are
unconstitutional. The expressive liberty protected by the First
Amendment encompasses copying as a way of receiving or preserv-
ing personal access to speech and distributing copies as a means of
communicating to others what the distributor wants to communi-
cate.%® Both because this claim about expressive liberty may have
moved too fast and because the digital environment may justify re-
thinking some free speech conclusions, I will evaluate a counter-
argument to my constitutional conclusion and consider two contexts
in which its applicability may be called into question. In the end, I
reject the counterargument, tentatively agree with the propriety of
restrictions in the first, limited context, and indicate a degree of
doctrinal and theoretical uncertainty about practices involved in
the second context.

44. Id. at 195-96.

45. See infra Part 11.C,

46. In many ways, this is the converse of West Virginia State Board of Education v. Bar-
nette, 319 U.S. 624 (1943). There the individuals did not want to identify themselves with
particular speech content formulated by someone else and, thus, wanted to remain silent. Id. at
629-30. In the case of individually chosen distribution of speech formulated by someone other
than the distributor (namely, the copyright holder), the opposite is the case: she does want to
identify herself with someone else’s speech. In both cases, the First Amendment should protect
the person wanting to choose the communication to which she asserts allegiance or agreement.
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III. THREE POSSIBLE COPYRIGHT-RELEVANT RATIONALES
FOR RESTRICTING SPEECH FREEDOM

A. No Right to Use Another’s Property

Someone defending a largely unrestricted domain for copy-
right might argue: People have an undoubted right of free speech,
but this right clearly does not extend to a right to stand on someone
else’s property to speak. Although a person can always communi-
cate her thoughts using her own expressive formulations, when she
uses another person’s words for her expressive purposes, and when
that word combination is legally recognized as the other’s property,
her action is like speaking while standing on the other’s land—or
worse, it is like stealing the other person’s Mercedes. The First
Amendment does not protect such disregard for another’s property.

Two responses, the first doctrinal and the second more theo-
retical, answer this argument. First, in the copyright context, the
First Amendment claim is not that one private person, a speaker,
has a right to use the copyright holder’s property. Rather, the claim
is about starting points. The question is whether the First Amend-
ment restricts the government’s authority to recognize something
as a stick within some piece of property.4’” This is why the First
Amendment critique of copyright invokes New York Times Co. v.
Sullivan®® as the most relevant analogy. That case shows that, at
least sometimes, the First Amendment does restrict the govern-
ment’s authority to recognize private rights in speech content. The
Court held that Sullivan had no right to stop or receive damages for
the New York Times’s false speech about him (assuming the false-
hood was made without “actual malice”). Doctrinally, the First
Amendment restricts the government’s power to recognize one
party’s (e.g., the libeled person or the copyright holder) private
property in someone else’s (e.g., the libeler or the purported copy-
right infringer) speech content.

47. The common failure to see this may reflect the tendency of some defenders of an exten-
sive scope for copyright to unreflectively presuppose a natural law property right in expressive
creations despite the clarity of the constitutional language and the Court decisions emphasizing
that copyright is recognized for pragmatic reasons serving the public interest in a robust com-
munications sphere. See Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 545
(1985); Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 429 (1984). Interestingly,
the best interpretation of John Locke, the theorist most often invoked to support a natural law
theory of intellectual property, may show that he would recognize no such natural right. Seana
Valentine Shiffrin, Lockean Arguments for Private Intellectual Property, in NEW ESSAYS IN THE
POLITICAL THEORY OF PROPERTY 138 (Stephen R. Munzer ed., 2001).

48. 376 U.S. 254 (1964).
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Creating property in land has only an incidental effect of
limiting someone else’s speech. Its purpose is not to restrict speech.
Rather it only restricts speech to the extent that it gives a person
the power to keep someone off her land, thereby potentially silenc-
ing the person who wants to stand on the owner’s land to deliver
her harangue. The power the law gives the property owner does not
turn on the content of the other’s speech. In contrast, defamation
and copyright present relevantly similar contexts. For both, the le-
gal restriction directly and specifically aims at controlling speech—
either false, negative speech (defamation) or already-said speech
(copyright). Doctrinally, both are content-based limitations on
speech.4® The law bars a person from saying, duplicating, or dis-
tributing some specific content that she wants to say, duplicate, or
distribute. Unlike the land owner who can throw off her land any
speaker or nonspeaker she chooses irrespective of the intruder’s
speech content, the person claiming libel or copyright violation
must identify specific offending speech content of the defendant be-
fore invoking the law. The person is told, “You can speak but you
must say something else!” Doctrinally, strict scrutiny might apply,5°
although I agree with Justice Kennedy that normally censorious
content-based legal restrictions on individual speech that do not fall
into any unprotected category are, without more, unconstitutional.5!
In any event, it is doubtful that the market incentive concerns be-
hind copyright are the type of compelling governmental interests
that cannot be served by less restrictive means. In other words,
copyright should flunk strict scrutiny at least if the strict scrutiny
language is to be taken seriously.52

49. This conclusion is taken up much more extensively below. See infra text accompanying
notes 79-117.

50. Interestingly, Justice Brennan’s opinion in Sullivan, like Justice Rehnquist’s opinion in
Hustler Magazine v. Falwell, 485 U.S. 46 (1988), explained why the First Amendment protected
the speech. Sullivan, 376 U.S. at 269-70. Having done that, neither opinion exhibited any con-
cern with whether the admitted state interests outweighed the speech right, as would be re-
quired if the Court was “balancing,” considering “accommodations,” or engaging in “strict scru-
tiny.” Instead, both opinions merely concluded that, given that the law restricted important First
Amendment protected speech, the state law must fall. Hustler Magazine, 485 U.S. at 50-51;
Sullivan, 376, U.S. at 269-70.

51. Simon & Schuster, Inc. v. N.Y. State Crime Victims Bd., 502 U.S. 105, 124-28 (1991)
(Kennedy, J., concurring) (objecting to application of strict scrutiny and tracing how it acciden-
tally made its way into Supreme Court doctrine).

52. I have criticized the descriptive accuracy and normative appeal of a strong presumption
against content-based regulation. C. Edwin Baker, Turner Broadcasting: Content-Based Regula-
tion of Persons and Presses, 1994 SUP. CT. REV. 57. This critique, however, does not deny the
invalidity of content-based limitations on the speech choices of individuals.

HeinOnline --- 55 Vand. L. Rev. 906 (2002)|




2002] LIMITS ON COPYRIGHT 907

More theoretically, one person’s use of land (or other mate-
rial goods) for her purposes can interfere with another person’s use
of the same land. The legal order necessarily provides some basis
for resolving this potential conflict. Strength or force, first come,
agreement or custom, greatest need, and/or greatest merit are pos-
sible bases for resolution—but so too is private property.’® A gov-
ernment choice to delegate decisionmaking to a single person is of-
ten sensible, although it is not an inevitable choice. For example,
the government could recognize a commons or some form of collec-
tive ownership in some or all land. Moreover, such a decision to rec-
ognize private property in land or objects has nothing to do with
trying to stop speech, even if stopping some speech will be one of its
consequences (and even though this choice, like each of the others,
is also likely to facilitate some speech that would not occur under
an alternative choice about how to allocate authority). Any legal
regime relating to land, wealth, or other objects that cannot be used
by two people for conflicting purposes at the same time will deny
speech opportunities to some persons, although normally not the
same persons in each regime. In other words, some form of ordering
is necessary and any form of ordering will have at least the inciden-
tal effect of limiting some speech. There is no way not to restrict
speech.

This ordering quality of land and material objects does not
apply to so-called intellectual “property.” Intellectual property’s
commonly observed public goods quality—namely that use of intel-
lectual property is “nonrivalrous”—means that neither creating a
monopoly in one person, even if economically justified, nor creating
any other legal allocation is conceptually necessary. Law must de-
termine the method for identifying who gets to make a decision
about the use of a particular piece of land or an object at any par-
ticular time, but need not decide who gets to say or print particular
words. Nothing conceptually prevents everyone, without conflict,
from saying the same thing, even at the same time (although it
might get quite noisy!). This fact makes the possibility of a First
Amendment challenge to legislative or common law property rights
that restrict speech much different in the cases of intellectual and
physical property. At most, a person might generate an (almost in-
evitably losing) O’Brien-type®* challenge to content-neutral rules
limiting her use of someone else’s land or material objects for her

53. Duncan Kennedy & Frank Michelman, Are Property and Contract Efficient?, 8 HOFSTRA
L. REV. 711 (1980).
54, United States v. O'Brien, 391 U.S. 367 (1968).
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speech. In contrast, recognizing monopoly rights to say and com-
municate (distribute) particular word combinations (or their deriva-
tives) that an original author first fixed in a tangible medium di-
rectly, and conceptually unnecessarily, and hence probably uncon-
stitutionally, restricts other persons’ speech choices. Of course, sig-
nificant policy arguments may support recognizing private property
rights in both cases. But in the case of intellectual property, the
lack of necessity and the direct targeting of speech should combine
to be constitutionally fatal to the legal restriction when it abridges
speech freedom. The practical arguments purportedly favoring the
property rule need fare no differently than they do in any cases
where speech freedom is restricted for instrumentally valuable rea-
sons.

B. Intentional Harms Without Mental Intermediation

Assume, possibly for the reasons described above, that free
speech principles generally require that a person be able to use
other people’s copyrighted content within her personal, noncom-
mercial expressive activities. That conclusion does not end the
story. Particular individual uses of copyrighted material might still
be denied protection just as other particular speech acts,5® like per-
jury, fraud, making disruptive noise at a meeting, or speech consti-
tuting a criminal attempt,?® do not receive protection. Identifying
these uses must proceed by looking at particular contexts and see-
ing whether and why protection should be denied. Since endless
possible contexts could be examined, the observations here will in-
evitably be incomplete. Nevertheless, to be illustrative, in this sec-
tion I consider one, and in the next section consider a second,
slightly different, stylized, noncommercial use of speech. Each in-
volves problems that, even if they posed some threat to copyright
holders’ commercial interests in the predigital, pre-online world,
could be much more serious in the digital online environment.

55. I use “speech act” merely to refer to a particular instance of speech. This usage should
not be confused with a tradition of distinguishing expression and action, with the First Amend-
ment only protecting the former. Elsewhere, I have argued that many of the conclusions within
this tradition, especially as elaborated by Thomas Emerson, are correct but that the distinction
itself is misleading, largely indicating the conclusion rather than aiding the analysis. BAKER,
supra note 13, at 70-73.

56. Brandenburg v. Ohio, 395 U.S. 444 (1969); Hans A. Linde, Clear and Present Danger
Reexamined: Dissonance in the Brandenburg Concerto, 22 STAN, L. REV. 1163 (1970). Requiring
that there be an intent to cause a crime, and that effort is rather close to succeeding, is roughly
the content of a criminal attempt.
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Moreover, each involves situations where the First Amendment ex-
pressive claim might be especially weak.

First, suppose that someone ideologically opposes property in
intellectual content or dislikes a particular copyright holder. For
these or other reasons, she might take direct action, copying and
making freely available someone else’s copyrighted content specifi-
cally in order to undermine its commercial value. Perhaps, her ex-
pressive act may even be considered political—she expresses her
opposition to intellectual property. In any event, the copier has
merely engaged in expression or communications and she generally
has a First Amendment right to express either opposition to intel-
lectual property or even her dislike of a particular person. The
question is whether she has a right to express those attitudes in
this way, with this behavior. That her behavior clearly does and is
intended to express values or a viewpoint is never sufficient to jus-
tify constitutional protection. The means matter. A person can ex-
press negative views about the President, but not by assassinating
him. Unlike publicly tearing up one’s copy of the Constitution in
“eloquent protest to a decision of [the Court],”®” a murder, even
though expressive, receives no protection from the First Amend-
ment. One consideration that may determine whether nonverbal
expressive behavior is protected concerns how it achieves its ex-
pressive effect—or, relatedly, why the government prohibited the
expressive behavior. The same point applies to verbal behavior.
How verbal behavior achieves its effect can determine whether it is
protected. A person can permissibly use the persuasiveness or
charm of her own words to undermine another speaker’s expressive
efforts. On the other hand, the First Amendment does not protect
her undermining the other’s speech by shouting so loudly and re-
petitively that the audience cannot hear.

Communications protected by the First Amendment gener-
ally operate through what might be called “mental intermedia-
tions.” Rather than achieving their goal by making sufficient noise
to drown out the other’s speech or by ruining the other’s solitude,
their goal is achieved only through the expression being compre-
hended by the other. Protected expression also typically has a sec-
ond quality. The communication is consistent with respect, not nec-
essarily for the listener’s character—the speaker can say that the
listener is a low-down, no-good scoundrel—but with recognition of
or respect for the listener’s agency. The speaker assumes that the

57. Brandenburg, 395 U.S. at 454 (Douglas, J., concurring).
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listener can intelligibly assimilate the message, can comprehend
the information or attitude of the communicated message, and will
then react accordingly. Trying to achieve one’s goal by informing
(even if the information concerns the speaker’s contempt for the °
recipient), by pleasing, by comforting, or by convincing the recipient
are all means consistent with viewing the other as an agent whose
autonomy the expressive act respects, at least in form. The other
can accept or reject, can be moved or repulsed by, can say “yes” or
“no” to the message.

A longer discussion would be needed to justify the claim, but
the failure to have this quality of respecting the listener’s agency is
central to why intentional falsehoods, designed instrumentally to
get behavior from the listener that the speaker expects the listener
would not choose if the listener were properly informed, are gener-
ally not protected by the First Amendment.?8 With lies, the speech
operates by tricking the other, purposefully undermining the
other’s capacity for successfully autonomous acts. The lie treats the
other purely instrumentally. Although both persuasion and lies aim
at influencing the listener’s behavior or attitudes, the first does so
while respecting, and the second by purposefully manipulating and
undermining, the other’s autonomy. First Amendment respect for
autonomy generally requires protection of the self-expression that
the speaker views as a substantive embodiment or enactment of her
values—including her expressions of hostility as well as affection.
But even more overtly than the case of lying, the First Amendment
does not typically protect even expressive activities where the activ-
ity achieves the speaker’s goals through means independent of any
message that the speaker wants to express or communicate.

In distributing copies for the reasons hypothesized above,
the “speaker” hopes to achieve her desired result of injuring the
copyright holder or the copyright system not by informing or con-
vincing the recipients of anything, that is, not through mental
intermediations. Rather, the desired result, economic injury to the

58. New York Times Co. v. Sullivan, 376 U.S. 254, 280 (1964). Brennan explained the point
more fully in Garrison v. Louisiana, 379 U.S. 64, 756 (1964) (describing the “lie” as “an effective
political tool,” but arguing that “the known lies as a tool is at once at odds with the premises of
democratic government and with the orderly manner in which . . . change is to be effected”); see
also IMMANUAL KANT, FOUNDATIONS OF THE METAPHYSICS OF MORALS 48 (L. Beck trans., 1959),
quoted in David Strauss, Persuasion, Autonomy and Freedom of Expression, 91 COLUM. L. REV.
334, 354 n.60 (1991). This point covers many categories of doctrinally unprotected speech—
perjury, false advertising, fraud. The speaker’s lack of respect for listener autonomy is central to
why a properly delineated category of blackmail is unprotected. See BAKER, supra note 13, at 60-
65.
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copyright holder, is achieved directly through substitution of the
“free” copy for the copyright holder’s marketed version. This activ-
ity of “injuring” is most analogous to constitutionally unprotected
lying or to making noise as a method of disrupting a meeting in
that these activities are entirely unconcerned with convincing the
recipient of something that the speaker believes. Although a
speaker’s “persuasion” of listeners not to purchase the commodified
speech in general nor the particular commodified speech of the dis-
liked author achieves the same injury, the difference in means is
what causes this second method of causing injury to merit protec-
tion. The first act is analogous to torching the other’s store; the sec-
ond is analogous to a negative book review. In labor terms, the first
is analogous to blocking access, the second to informational picket-
ing. Of course, eliminating the need for people to go to the “copy-
right owner” in order to access the content may also be the effect of
someone adopting the other’s communications as her own preferred
message and distributing it. Still, expressive liberty requires that
this use of copyrighted speech be protected. The crucial difference is
that the copier’s aim or purpose in these protected cases operates
through trying to be persuasive, not through directly injuring
someone’s economic position. In many ways, defamation is analo-
gous. The injury may be the same whether it results from an unpro-
tected lie or a protected mistake. In the case of the mistake, how-
ever, the speaker was honestly trying to achieve her aims through
being informative or persuasive, not through using a tool to ma-
nipulate the listener.

C. The Moral Economy of Speech

Assume that a person makes multiple copies and noncom-
mercially distributes them widely, but without any interest in in-
juring either the copyright holder or the copyright system. She has
no particular opposition to copyright owners or to particular au-
thors and publishers making money on the copyrighted material.
Thus, this is not like the person in prior subsection. Her goals do
not involve intentionally destroying other’s (economic) opportuni-
ties. Slightly different motivations for her behavior might be distin-
guished. She might distribute carefully selected content because it
effectively or conveniently expresses something that she wants
other people to know. Alternatively, like a librarian, she might in-
stead distribute copies of many copyrighted items, even ones that
she does not herself inspect, because she wants people to have
broader access to whatever cultural or communicative materials the
world has to offer. Finally, a third possible motivation operates on
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the border between commercial and noncommercial. A person (or a
corporate entity) might freely distribute others’ copyrighted content
because its wide availability will enable her to obtain some eco-
nomic advantage. For example, wide distribution of communica-
tions could enable the distributor to make money through selling
services or machines related to the distributed content. This inter-
est was the original business plan of the early commercial actors
engaged in radio broadcasting. Radio manufacturers broadcast (or
paid for the broadcast) of music with the hope that its (free) avail-
ability would lead people to buy radios. I will put this third possibil-
ity aside, however. I doubt that narrowly crafted regulation of this
essentially commercial behavior—as opposed to restricting the pro-
tected right of recipients to access or even retain copies of the mate-
rial thus distributed—poses any serious constitutional problems.59

On first analysis, making expression available out of a desire
that others see, hear, or view it is merely an exercise of communica-
tive freedom—the speech activity that the First Amendment pro-
tects. Speakers often try to widely distribute expressive content to
which they are committed. Even when the person makes multiple
copies available without endorsing (or maybe even inspecting) the
content, the activity and motivation resembles those which lie be-
hind either governmental or private benevolent support for free
public libraries. The distributor-copier substantively values her
communications activity. Although these communicative activities
could reduce the economic gain to the creator or copyright owner,
the degree of reduction is an empirical matter. Historically, the ex-
pense of making copies and of distributing them may have resulted
in this noncommerical activity being self-limiting. Even without
legal prohibitions, this type of noncommercial distribution probably
only caused marginal injuries to copyright owners’ economic inter-
ests.

This self-limiting quality of distributing copies may apply
much less in the virtually costless world of making digital copies
available online. Obviously, this new situation poses empirical
questions. History warns that the damage to commercial interests
may turn out to be much less than originally feared. In the past,
media enterprises worried that the ease of VCRs, audiotape copy-
ing, and photocopying (or even the existence of public libraries)

59. I move quickly here because I do not want to divert the discussion into a full analysis of
the Napster litigation. A & M Records, Inc. v. Napster, Inc., 239 F.3d 1004 (9th Cir. 2001). Nev-
ertheless, these comments suggest a view that Napster’s behavior may be properly subject to
legal control but not on the basis that the court of appeals found persuasive.
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would undermine the value of various domains of copyright. The
reality has been much less dramatic. Sometimes, new, threatening
technologies turned out to be beneficial to the rights-holders by cre-
ating new marketing opportunities. Resistance to online receipt of
communication products among some people, a culture of voluntary
payments, or entirely new strategies for exploiting intellectual
creations may prevent the feared result—the demise of an economic
incentive for the commodified distribution of intellectual products.
Even with such a demise, however, the doomsday forecast of a col-
lapse of economic support for creative talent may not pan out. For
instance in music, new methods of distribution may merely recon-
figure which musical talents are most advantaged—possibly creat-
ing a broader and more egalitarian distribution of rewards for mu-
sicians as the changed environment results in payment coming
largely through means other than sale of copies, especially through
payments for live performances.®® In fact, if digital distribution re-
sults in less money being spent on the services of middlemen and if
people continue to spend roughly the same amount on cultural
products, the resources going to cultural creators and performers as
a group could increase greatly. Still, the possibility looms large that
unregulated copying in the digital world will eliminate the vast
bulk of the economic value of whole categories of copyrighted mate-
rial.

Of course, the First Amendment claim being considered is a
normative one. The claim is that copyright protection should not be
allowed to interfere with substantively valued (noncommercial)
speech. On the analysis above, the noncommercial copying and dis-
tributions should apparently be permitted despite its incentive con-
sequences within the digital world. Still, in characterizing a prac-
tice, there is always a question of when a change in degree amounts
to a change in relevant kind.

60. I thank Yochai Benkler and Diane Zimmerman for observations on this point. See also
John Perry Barlow, The Economy of Ideas, WIRED, Mar. 1994, at 85, 127-28. Note that the result
might also be, in some contexts, to reduce the inefficient incentives of an existing a winner-take-
all-type market—namely, an economically wasteful attempt of too many talented people trying to
become a star musical performer. See generally ROBERT H. FRANK & PHILIP J. COOK, THE
WINNER-TAKE-ALL SOCIETY (1995); Michael Madow, Private Ownership of Public Image: Popular
Culture and Publicity Rights, 81 CAL. L. REV. 125, 205-25 (1993). However, the effects on profes-
sional talent in some arenas of the creative world, most obviously those that do not produce
performance income or its equivalent, may be more dire, while in other arenas of the music in-
dustry, new opportunities for creative successes become available. Certainly, there is no natural
scheme that demonstrates why those advantaged under the current regime merit more concern
than those that would be advantaged in an alternative legal/market structure.
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Whether the drastic reduction in the costs of communication
should have constitutional implications is curiously unexplored ter-
rain. Arguably, the “moral economy” of speech freedom developed
in, and has relied upon, contexts where costs existed for the speaker
in some very rough approximation to the costs the speaker normally
imposed directly on others by her expressive activity. Although the
First Amendment protected the speaker’s right to go door-to-door
despite the “cost” (in terms of time or annoyance to the house-
holder),%! householders were somewhat “protected” from an excess
of burden due to the speaker’s “cost” (in terms of time and effort).
The cost of paper, ink, and postage continue to limit even mass
mailings. These costs gave some grounds to expect that the right of
free speech would not be too greatly “abused.” Listeners would not
be overly burdened very often. Of course, listeners may be incon-
venienced when large numbers of people around the country are so
seriously dissatisfied with existing conditions that they are willing
to put lots of time, effort, or other resources into protest communi-
cations—but in such circumstances, any democratic commitment
suggests that it is socially desirable that their dissent be registered
effectively and dramatically despite the burden it places on audi-
ences. If, however, these facts about costs change dramatically,
maybe free speech principles should adjust. In fact, precisely this
adjustment may already be at work in a number of so far unration-
alized doctrinal areas.

Consider, first, 1,000 people scattered around the city, lean-
ing on lamp posts and each holding a picket sign with a message of
protest or support for some political candidate; next, consider the
same signs attached to 1,000 lamp posts in roughly the same loca-
tions. The impact on “aesthetics” within a community of these two
expressions should be, at any given moment, basically the same
(unless the viewers do not like the looks of protestors, in which case
the first is the bigger aesthetic problem). However, the cost (in dol-
lars or in time and commitment) to the communicators of having
such a sign appear for twenty-four hours a day for many days at
numerous locations is substantially different depending on whether
the signs need to be held by a cadre of individuals or are attached to
lamp posts. A rough democratic or egalitarian relation between the
number of signs held and the number of people committed to hold-
ing the signs supports the free speech right in the first case but pro-
vides a much weaker argument for being able to post the signs.

61. Martin v. Struthers, 319 U.S. 141 (1943).
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Even if freedom of speech is understood to mean that members of
the community who do not wish to be bothered are required to bear
the cost of receiving the speech when the signs are hand held, it is
less clear that it should mean this when the burden is more one-
sidedly placed on the recipients. Thus, the Court has upheld some
bans on posted signs.52 Or consider phone solicitation. Free speech
probably protects, maybe subject to time or manner regulations, the
right to solicit people in the home over the phone. But is it so obvi-
ous that this right applies to calls made by a calling machine that,
once programmed, can call thousands of people without further
speaker involvement?¢3 ,

These examples illustrate that a hazy moral economy may be
implicit in traditional notions of speech freedom, which under prior
technological conditions did not need articulation. The Court has
often invalidated regulations aimed at reducing or eliminating a
cost the speech imposed on nonspeakers—like rules against leaflet-
ing where the leafleting causes litter* or rules against door-to-door
solicitation even though the solicitation annoys many of its tar-
gets.® Nevertheless, maybe these constitutional holdings apply only
if the speech itself costs the speaker something (in effort or money)
that is not dramatically less or different (in terms of use of time,
effort, resources, etc.) than the costs the speech imposes on listen-
ers or on the community.

The distinction above may be comparable to a distinction be-
tween behavior that affects the world “additively” and “determina-
tively.” The social and cultural world properly reflects the aggrega-
tion of the behavioral choices valued by its members. This anarchic
summation of unregulated individual choice describes an implicitly
democratic conception of culture. Behavioral “voting” allows each
person’s vote to have a small effect on the final result. In this way,

62. See Members of City Council of L.A. v. Taxpayers for Vincent, 466 U.S. 789 (1984). Al-
though this analysis provides a possible explanation of the case, my comments should not be
taken as an endorsement of the decision. The dissent was quite persuasive both about how to
evaluate Los Angeles’s commitment to its aesthetics justification and about the importance of
this form of inexpensive communication for those who are comparatively poor. The later point is
one powerful reason to conclude that the considerations discussed in this subsection do not jus-
tify a First Amendment doctrinal change.

63. See Telephone Consumer Protection Act, 47 U.S.C. § 227 (1994); Van Bergen v. Minne-
sota, 59 F.3d 1541 (8th Cir. 1995) (upholding state regulation of mechanically recorded telephone
messages). The Court’s suggestion that requirements for time, place, and manner regulations are
less in the context of commercial speech may also be relevant here. Van Bergen, 59 F.3d. at 1549;
see also Bd. of Trs. v. Fox, 492 U.S. 469, 476-77 (1989); Va. State Bd. of Pharmacy v. Va. Citizens
Consumer Council, 425 U.S. 748, 771-72 n.24 (1976).

64. Schneider v. Irvington, 308 U.S. 147 (1939).

65. Martin, 319 U.S. at 141.
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it treats people much more fairly and equally than does majority
rule, where choices of up to fifty percent of the “voters” potentially
have no effect. The argument for unregulated behavioral choice,
however, is much weaker where the private decision of one or a few
persons “controls” the social world available to others.®¢ One argu-
ment for market regulation reasons that effective competition typi-
cally compels all competing firms to introduce money-saving (that
is, “efficient”) practices in response to their introduction by a com-
petitor. During the New Deal period, this observation led policmak-
ers (and eventually the Court) to accept the need for federal regula-
tion of various market-oriented practices. Otherwise, the drive to
the bottom would lead each state to adopt regulations most benefi-
cial to the financial success of its businesses even though people
would much prefer regulation and would willingly pay the higher
prices if it did not undermine the viability of local business. In this
context, a single state’s decision to reject a generally desired eco-
nomic regulation would determine the result—it would pressure
other states to conform due to an unwillingness to undermine local
firms’ competitiveness. Essentially, the claim is that democratic
creation of the social world ought to occur primarily through indi-
vidual choices that are anarchically or culturally aggregated. But if
the choice of one or a few would control or determine the environ-
ment for everyone else, honoring democratic choice requires collec-
tive (typically governmental and ultimately majoritarian) decision-
making.

When the cost of a communicative practice falls virtually to
zero, individual choices can have huge consequences independent of
any costs borne by the speaker. When these consequences reflect
the persuasiveness of the content, this result is as it should be un-
der a regime of discursive freedom. But when huge consequences
reflect the mechanics of the communication process, and when the
cost to the speaker bears virtually no relation to the costs imposed
on those harmed, it is not clear why society cannot choose to favor
the parties harmed over the party speaking. The traditional “moral
economy of speech” no longer applies. Protecting “costless” expres-
sion is no longer the material context in which traditional free
speech doctrine developed. For this reason, the structural situation
created by the new digital technologies might provide a ground for
regulation. If unrestricted multiple copying and distribution by one

66. I have discussed this distinction in various places, most recently in C. Edwin Baker,
Harm, Liberty, and Free Speech, 70 S. CAL. L. REV. 979 (1997).
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person is virtually costless and occurs under circumstances where
the activity destroys virtually all market power of copyright holders
and if most people approve of the existence of copyright holders
having some market power, perhaps, regulation is in order. I am
uncertain. Likewise, whether this situation justified modifications
of First Amendment doctrine is unclear. The issue merits more
attention.

Without resolving the issue discussed above, several rele-
vantly different cases might be distinguished. First, if a wide-
spread, free, noncommercial distribution is part of a “string” dis-
course in which different people continually add to and thereby
transform the content,%” the determinative versus additive argu-
ment hardly applies. The purported infringers’ use involves more
significant costs, in terms of reading and thinking about content’s
inclusion in the discourse string, borne by the person who originally
copies and by the usually limited number of recipients and added
discussants who participate in this discrete discourse. Moreover,
although the reduction of value to copyright holders may be real,
the particularized nature of the copying limits the negative effect
on typical commercial communicative activities—e.g., newspaper
publishing. Possibly the most probable empirical prediction is that
people who access this compilation and discrete discourse do so not
to get the original copyright holder’s creation more cheaply but be-
cause they value this enhanced discourse. Second, arguably the
same conclusion applies even to massive noncommercial digital
“mailings” (and remailings) of specific materials individually chosen
by a person who wants to spread the content because of her com-
mitment to or approval specifically of what is said or of how it is
expressed (good language, good lyrics, good visuals). Although this
case is more doubtful, at least this person is willing to accept the
cost to her reputation created by burdening people uninterested in
receiving her digital mail.

Third, the person who makes available large amounts of
more or less indiscriminately chosen content for virtually costless
copying (or other use) by other persons acts less like a speaker and
more like a new kind of library—say of a “Napster” variety. Given
that free digital libraries, with the help of search engines, can be
universally available and easily accessed, the “determinative” ver-
sus “additive” argument seems relevant. The person who copies ar-

67. See L.A. Times v. Free Republic, 28 Media L. Rep. (BNA) 1705 (C.D. Cal. 2000), noted in
Yochai Benkler, Free as the Air to Common Use: First Amendment Constraints on Enclosure of
the Public Domain, 74 N.Y.U. L. REV. 354, 357 & n.14 (1999).
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guably “determines” that all other people can have free access. Of
course, traditional libraries provide content in a somewhat analo-
gous way. However, each geographically located, paper-text library
effectively serves a limited number of people. The library market
can itself be profitable for copyright holders. Each library must
purchase the copyrighted material, sometimes even multiple copies
of especially popular materials. Moreover, libraries only undermine
the nonlibrary market for the material to a limited degree. Many
people desire to own a published copy and, in fact, the library may
be a cog in the social process that encourages a desire for books in
general and sometimes for particular books that the library high-
lights.

Of course, allowing free digital libraries to post copies of ma-
terials without permission from copyright holders may be wise so-
cial policy. Constitutionally, however, protecting an individual’s
choice to post wholesale without permission seems less a matter of
speech and more a matter of one person choosing to restructure the
social world into a free access rather than a market-based environ-
ment. Although the lobbying power of the copyright holders can be
troubling,%8 the choice of whether or not to allow this sort of copying
may still be a matter appropriate for legislative policy resolution—
as, I will suggest in the next section, is often true for the evaluation
of copyright rules under the Press Clause.

From these examples, a first cut at free speech limits on
copyright might be the following: (1) a person has a right to engage
in copying for her own use and for individualized noncommercial
distribution; (2) she also has a right to distribute broadly at least if
the copied speech is embodied in a communicative activity that is
different than or goes beyond the use of the original author or pub-
lisher—a “transformative” use; (3) but this right to noncommercial
use does not include a right to copy for the purpose of injuring a
particular copyright holder® or undermining the intellectual prop-
erty system; and (4) a much closer case is where copying and distri-
bution, even if itself an aspect of the copier’s communicative
goals, has the likely consequence of largely destroying, not merely

68. See generally JESSICA LITMAN, DIGITAL COPYRIGHT: PROTECTING INTELLECTUAL
PROPERTY ON THE INTERNET (2001).

69. Of course, there is a right to injure by using quotations that reduce demand for the
original work because of the surrounding content created by the copier, such as a negative review
illustrated by the quotations.
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reducing, the market for authorized copies of the copyrighted mate-
rial.”® In this fourth case, limitations on copying may be appropri-
ate, but the First Amendment issue is not entirely clear. Theory
and prior doctrine appear to support the use. Still, this conclusion
may have been based on a moral economy that is less persuasive as
applied to a digital world. In sum, the question of how the free
speech claim should fare in the digital context of relatively costless
copying and universally available distribution needs more theoreti-
cal consideration.

'IV. COPYRIGHT AND THE PRESS CLAUSE

The Press Clause protects the media for instrumental rea-
sons: narrowly stated, to serve democracy or, more broadly, to pro-
vide an independent source of vision and information needed to
promote a freer, more diverse, more robust, and more fulfilling soci-
ety. This protective role of the Press Clause might be conceived as
merely the negative, government-restrictive side of the rationale
that also leads to the affirmative constitutional grant of authority
to “promote the Progress of Science and useful Arts.” Of course, the
Press Clause also encompasses more sharply defined concerns re-
lated to predictable threats to this affirmative policy goal. Still,
given this congruence in ultimate aim and symmetry in mandate,
limits on government imposed by the Press Clause should only
rarely, if at all, conflict with legislation authorized by the Copyright
Clause. If a copyright rule really impaired the media as an inde-
pendent source of vision and information, it is doubtful that the
rule would really be “promoting the progress of science and the use-
ful arts.”

70. Copyright expansionists sometimes assert that the purpose of copyright is to protect
against any significant reduction in the market for a copyrighted material. This view is inconsis-
tent with the Copyright Clause and the early history of copyright. In any event, the premise of
this Essay is that copyright can legitimately protect a market in the copyrighted work only to the
extent that the protection does not infringe upon First Amendment rights. Often the most eco-
nomically or otherwise most effective way to pursue some significant social goal is to restrict
speech. However, the longstanding First Amendment response is that the social goal must be
pursued, often less effectively, by means that do not aim specifically at restricting speech. See,
e.g., Martin v. Struthers, 319 U.S. 141, 143-44 (1943); Schneider v. New Jersey, 308 U.S. 147,
160-61 (1939). Thus, in the context of invalidating a conviction for desecrating a United States
flag, the Court explained that though the government’s end of “preserv[ing] the national flag as
an unalloyed symbol of our country” was legitimate, it was “not the State’s ends, but . . . its
means,” restricting the expression at issue, to which the Court objected. Texas v. Johnson, 491
U.S. 397, 418 (1989). Thus, the question of the content and extent of First Amendment rights
becomes crucial.
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Nevertheless, the comparatively greater specificity of the
Press Clause’s limits on government justifies examination to see
whether it helps identify impermissible uses of the copyright power.
But what limits does the Press Clause impose? Any notion that the
Press Clause broadly prohibits all government regulation of the
press is a nonstarter. Everything from labor law and antitrust law
to contract and property rules amount to government regulation or
intervention into an otherwise anarchic world.”* Although a claim
that the Press Clause prohibits media-specific regulation would be
more plausible, that view too must be rejected. Ubiquitous media-
specific regulation is often at least useful, if not necessary, to en-
hance the functioning of the press. Such regulation has been com-
mon since Congress, in the eighteenth century, enacted especially
favorable provisions for mailing newspapers.

As a third try, consider a strong presumption against media-
specific regulation—it must pass some sort of heightened scrutiny.
Now the discussion is moving into a descriptively plausible realm,
possibly with the quarrel being over precisely how strict the scru-
tiny should be. Turner Broadcasting Systems™ apparently suggests
use of the O’Brien’ test. As a generic doctrinal approach, however,
a presumption against media specific regulation seems question-
able. To paraphrase Justice Black,” it would be strange that the
First Amendment, which manifests concern for an effective and free
press, would place obstacles in the way of laws—arguably including
copyright laws—needed for such a free press to flourish. Rather, the
need for beneficial government interventions is predictably great
and urgent: to serve democracy’s needs for both pluralistic diversity
and common discourse that are uncorrupted by either government
or market competition.” If this is right, judicially imposed burdens

71. Even though the argument is theoretically a nonstarter, corporate lawyers did not re-
frain from making it. See Associated Press v. United States, 326 U.S. 1, 7, 20 (1945) (rejecting
claim that the Press Clause insulates the press from application of antitrust laws); Associated
Press v. NLRB, 301 U.S. 103, 132 (1937) (rejecting claim that the Press Clause insulates the
press from application of labor laws).

72. Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 661-62 (1994) (“Turner I'); see also
Turner Broad. Sys., Inc. v. FCC, 520 U.S. 180, 189-90 (1997) (“Turner II").

73. See 391 U.S. 367 (1968).

74. “It would be strange indeed ... if the grave concern for freedom of the press which
prompted adoption of the First Amendment should be read as a command that the government
was without power to protect that freedom.” Associated Press, 326 U.S. at 20. However, Justice
Black continues with a sentence that could be taken to suggest the propriety of limits on copy-
right: “Freedom of the press from governmental interference under the First Amendment does
not sanction repression of that freedom by private interests.” Id.

75. James Curran, Rethinking Media and Democracy, in MASS MEDIA AND SOCIETY 120
(James Curran & Michael Gurevitch eds., 3d ed. 2000).
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on legislative attempts to improve the communications order are
problematic. At least after the broader, media/civil-liberties coali-
tion has won the cases involving overt censorship (an endeavor that
requires continual efforts and that may include attacks on the cen-
sorial aspects of copyright), the main parties asserting rights will
be media enterprises that are often more interested in profits than
in either artistic or journalistic merit. Leaving a relatively loose,
empirically sensitive judicial standard to be manipulated and
abused in the hands of corporate media lawyers and sympathetic
judges is a very questionable strategy for obtaining a freer and bet-
ter press.

Much better would be a requirement that a challenger iden-
tify precisely the evils that purportedly exist in some government
regulation, not a general demand that all regulation be justified to
skeptical judges after having already been justified before a legisla-
tive body in which media interests were inevitably well repre-
sented. Thus, possibly as a first draft, consider as the constitutional
principle: The government cannot censor the press; nor can it adopt
structural rules that purposefully undermine or sacrifice the inde-
pendence of the press or its capacity to perform its constitutional
role(s).

This judicial standard—or Press Clause theory and doctrine
more generally—could be applied to specific copyright issues. How-
ever, despite earlier assertions about the commonality of aims of
Copyright and the Press Clauses, it may be useful first to examine
the consistency of copyright as a general category with a robust free
press. (If not consistent, given widespread popular acceptance of at
least some copyright protections, the pressure would be overwhelm-
ing to craft some sort of “accommodation”—which in fact has been
the recommendation of most scholars who have considered the rela-
tion of the First Amendment and copyright.”® Accommodation, how-
ever, fits poorly with a commitment to full protection adopted as the
starting analytic position in this Essay.) Obviously, the authorized
affirmative purpose of copyright—which could be described as a
purpose to promote an independent sector of intellectual content
creation—is fully consistent with and arguably is roughly the same
value as underlies the Press Clause. So all might be expected to be
for the good. Consistency exists on the level of ends.

Evil, however, can also exist in the choice of means. The
method by which copyright serves its proper goals might be charac-

76. See supra note 8.
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