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Note: The Political Aftermath of Marbury*

The fate of William Marbury’ s commisson was a mere Sdeshow to afar larger struggle between the
two mgjor politica parties of the era, the Federdists, who had controlled the government since 1789,
and the new Republican Party which had taken control of both the Presidency and Congress in 1800.
A centra bone of contention between the two parties was the judiciary, and, in particular, the circuit
judgeships created by the Judiciary Act of February 13, 1801 and the new federd judges appointed by
John Adams to staff them.

The Republicans believed that this so-caled Midnight Judges Act was deeply unfair because it
had been passed by alame duck Congress controlled by a party that had just been repudiated in the
polls. The new Republican President, Thomas Jefferson, could smply refuse to ddiver Marbury’s
commission. But the circuit judges, who had far more power, had dready taken office. Hence the new
Republican-controlled Congress repeded the Judiciary Act of 1801 on March 8, 1802, eiminating the
circuit judge positions. Seven weeks later, on April 29, Congress passed the Judiciary Act of 1802,
which reassigned the Supreme Court Justices to their previous role as circuit judges.

Concerned that the Federdist-controlled judiciary might strike back at their purge of the circuit
courts by declaring the reped of the Judiciary Act uncongtitutiond, the Republican-controlled Congress
eliminated the Supreme Court’'s 1802 Term.  That iswhy Marbury is decided in 1803 rather than
1802. The point of this shot across the bow was that if the Federalist Justices on the Supreme Court
did not behave in ways the Republicans liked, Congress might take further steps, including removing the
Justices through impeachment.  In fact, the Republicans actudly did impeach the Federdist Justice
Samuel Chase. Chase was later acquitted, but not before Marbury was heard and decided in 1803.
At the point that Marshdl and his colleagues heard the case, the threet against them was red and
palpable.

Perhaps equaly important, a chalenge to the reped of the Judiciary Act was brewing in the
federa courts a the very sametime as Marbury. It attacked the condtitutiondity of the Jeffersonian
purge by challenging Congress s ahility to require Supreme Court Justices to resume their duties as
circuit judges.

STUART v. LAIRD, 5 U.S. (1 Cranch) 299 (1803). The petitionersin Suart sought to overturn a
ruling by acircuit court in aland dispute. They argued that the Judtices of the Supreme Court held
commissions to be Supreme Court Justices, but not circuit judges. Hence they could not return to Sit
as circuit judges once the positions held by the Federdist circuit judges were abolished. In addition, the
reped of the circuit judgeships was uncondtitutiona because according to Article 111 of the Condtitution,
once they had received their commissions, the circuit judges had life tenure. Allowing Congress to
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abolish the courts undermined judicid independence. A third argument seemed to follow from the
structura aspects of Marshdl's own decison in Marbury v. Madison, which argued that Congress
could not add to the origina jurisdiction of the Supreme Court because, by piling on added duties,
Congress could swamp the Court and prevent it from playing its centra role as congtitutional
adjudicator. In like fashion, petitioners argued that Congress could not bestow upon the Supreme
Court Judtices additiona duties as circuit justicesin nis prius courts (courts of first instance) because
thiswas in fact—and not merely in theory—amagor burden on members of the Supreme Court.

The lower court decison in Suart, rgjecting the petitioners arguments, was written by Chief
Judtice John Marshdl riding on circuit. He recused himsdlf from Stting on the gpped to the Supreme
Court?

Justice Peaterson ddlivered the opinion of the Court. He did not directly address the question
whether the abalition of the circuit judgeships violated the life tenure provisons of Articlel11. Instead he
merely held that the transfer of the case from acircuit court established by the now-repeded Judiciary
Act of 1801, to areconstructed circuit court that included a Supreme Court justice riding circuit (in this
case, John Marshdl himsdf) presented no condtitutiond problems:

Another reason for reversd is, that the judges of the supreme court have no right to sit as circuit

judges, not being appointed as such, or in other words, that they ought to have distinct

commissions for that purpose. To this objection, which is of recent date, it is sufficient to
observe, that practice and acquiescence under it for a period of severd years, commencing
with the organization of the judicid system, afford an irresstible answer, and have indeed fixed
the congtruction. It is a contemporary interpretation of the most forcible nature. This practica

exposition istoo strong and obstinate to be shaken or controlled. Of course, the question is a

rest, and ought not now to be disturbed.

Discussion

1. Discretion isthe better part of valor. Intermsof itslong term viahility as an inditution, the
Supreme Court’ sdecision in Stuart was probably more important than its decison in Marbury. A
week after its decison in Marbury, holding that the Federaist William Marbury would not get his
commission, the Court in Stuart upheld, in essence, the congtitutionality of the reped of the Judiciary
Act and alowed the Jeffersonians to purge the new Federdit circuit judges.

’The reasons are unclear. In the early days of the Republic when Justices rode circuit, it was
common for them to Sit in on gppedls of their own decisons, just as members of circuit courts today
normaly do not recuse themselves when a decison they participated in is gppeded to the full court en
banc. It is perhaps even more mysterious why Marshal would recuse himsdlf in Stuart v. Laird but fall
to recuse himsdlf in Marbury v. Madison, given that Marshall was the Secretary of State whose failure
to ddiver Marbury’s commisson in atimdy fashion in the first place gave rise to thelitigation in
Marbury.



As Bruce Ackerman has convincingly argued in an as yet unpublished manuscript,® Stuart isfar
more sgnificant than Marbury inasmuch as it represents the complete capitulation by the Supreme
Court to the new politicad redlity of Republican hegemony. Indeed, read in light of Stuart v. Laird,
Marbury takes on avery different cast. Although Marbury is often thought to symbolize the
independence of the judiciary from politics and its devation to the Rule of Law, viewing Suart and
Marbury together suggests that the Supreme Court clearly responded to the politica pressure of the
times In Marbury the Court engaged in rather creative readings of both the Judiciary Act of 1789 and
Articlelll to avoid giving Marbury hiscommisson. Andin Stuart,
it dodged the mogt difficult condtitutiona questions about judicid independence in order to uphold the
elimination of the circuit judgeships creeted by the Federdigt Party. In thisway Marshdl and his
colleagues gave the Jeffersonian purge the blessing of law.

Ironically, then, one of the earliest and most famous exercises of judicid review in American
history, Marbury v. Madison, was itself strongly shaped by partisan dispute over the ideologica
compoasition of the courts and by the federd judiciary’ s felt lack of independence from politics. Indeed,
the independence of the federd judiciary was not established until after the Jeffersonians decided not to
remove Justice Chase, which followed the Court’s capitulation in Marbury and Stuart v. Laird.

One possibleinterpretation of Marbury and Stuart is that they are merely examples of
“trangtions to democracy,” in which courts in fledgling republics must accept the influence of paliticsto
remain viable until judicia independence can be established as an ongoing custom. Another
interpretation of the two casesisthat they set the tone for everything that would come later on: What
happened at the beginnings of American judicid review dill characterizes that practice today— courts
are only relatively independent from politica struggle, and, in the long run, cannot resist the demands of
adominant nationd political mgority.

3 Bruce Ackerman, AMERICA ON THE BRINK (unpublished manuscript, on file with
authors).



