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Recently scholars have questioned whether enforcement mechanisms are necessary to
make regimes effective. This pgoe provides amodd of theinternaiond crimind regime
in which theregime changes state behavior even thoughit possesses no enforcement
mechanisms. The paper also anawers several prominent criticisms of the Internaiond
Crimind Court (ICC). Criticsclam tha thelCC is at best futile because it lacks the
power to apprehendthecrimindsit is meant to prosecute. Even worse, the ICC may be
hamful because it will indue atrodousleadersto hold onto power longe than they
would if they could step down with immunity for past crimes. Themodd in this pgper
suggests those criticism may beinaccurate. | modd theinteraction between aleader anda
foreign state tha has the option of offering that leader asylum. | examinethe effect of the
creation of an ICC-like ingitution ontha interaction. Themodd produces three main
findings 1) LeadersCreignswill notbe prolongel as aresult of theregime. 2) Although
theinditution has no enforcement power some leaders (those with such a high probability
of being deposed tha they would willingly surrende to theinditution rather than try to
stay in office) will be punished by it. In those circumstances theforeign state has no
incentive to offer theleader asylum. 3) Theingitution may deter some atrodties at the
margin.

" | would like to thank Tanaz Moghadam whose undergraduate honors thesis, which | advised, provides an
earlier game-theoretic analysis of the Court and introduced me to the topic of the ICC. | am grateful to Lisa
Martin and two anonymous reviewers who provided exceptionally helpful insights. | would aso like to
thank William Clark, Sandy Gordon, Dimitri Landa, James Morrow, Steve Ratner, Shanker Satyanath and
Ken Scheve for their valuable comments. All errors remain my responsibility.



In Augug 2003Charles Taylor escaped from Liberia, the chaotic county hehad
led for six years. Taylor was widdy conddered to beguilty of avariety of atrodties, and
at thetime of his escape had been indicted by aUN war crimestribund in SierraLeone
for arming bandsof rebds, some members of which were children, who carried outa
program of rape and mutilation during Sierra Leone@ civil war. Taylor is also consdered
to be guilty of atrodtiesin his own county. Taylor obtained defacto asylumin Nigeia
as part of adeal brokered to hep endthecivil war in Liberia. Nigeria@ leadership has
madeit clear that it condders Taylor@ exile in Nigeriaa political affair and will not
release him for trial in SierraLeone! Cases like Taylor( are unfortunaely not
uncommon. Other examples indude Jean-Claude Baby DocODuvadier who is accused of
torture and political assassinaionsin Haiti and who lives comfortably in France. Albeto
Fujimori, whois accused of varioushuman rights abuses during the civil war in Peru,
livesin Japan which has refused extradition. Ferdinand Marcos the extraordinaily
corrupt dictator of the Philippines, lived out his days without punishment in Hawaii, as
did Idi Amin in Saudi Arabia. Thelist could goon?

Such cases are disturbing for at least two reasons First thereisthe obvious
nomative concern tha perpetrators of atrodties are not beng punished for ther crimes.
Secondthereisthemore practical question of deterrenceN if leaders who commit
atrodties are able to get off scot-free wha hopeisthere of deterring such crimesin the
future? In part to hdp prevent therecurrence of cases like those described abovea group

of states created the Internaiond Crimind Court (ICC) in 1998after a hdf century of on-

* GCharles Taylor: A wanted man.OSee also GCharles Taylor - preacher, warlord and presidentOand
Oraylor's new Nigerian home.O
2 ONo one writes to the tyrants.O



agan-off-agan negotiations The | CC entered into force in the summer of 2002,andin
the summer of 2003the Court@ first Chief Prosecutor Luis Moreno-Ocampo was
appointed

While themodd opinionin legd joumds probably suppotts the creation of the
ICC, the Court has been the object of virulent criticism from bath legd scholars and
policy makers. Unfortunaely neither the Court@ proponents nor its detractors have been
paticularly rigorousin how they have madether arguments, so it is difficult to tell if the
disagreement stems from faulty logic or simply from differencesin undated assumptions
This article attempts to contribute to theliterature by offering a more formal argument
aboutthe possible implicationsof the creation of the ICC. | focusontwo criticisms of the
Court: 1) theICC will fail to beeffective because it lacks enforcement and 2) thelCC
will prolongthereign of leaders who have abused human rights and make it more cogly
to get rid of them.

Goldamith (2003,92) offers a forceful example of thefirst critique

C(Et helCC isunlikely to punish the Husseins and future Milosevics of the

world because it isunlikely to get agrip onthem. TheCC has noinhaent

enforcement powers. It dependscompletely on member states to arrest and

trander defendants. So the efficacy of E prosecutionsdependson the

uncertain resolve of naionsto use military or economic force to extricate
the oppressive leader from his country

3 Information on current events at the | CC can be found on the Web at http://www.icc-
cpi.int/otp/otp_events.html.
* See Smidt (2001) for the same argument.




If thisargument is correct then by implication the ICC cannotbe expected to fulfill the
god of deterring atrodties.” Krasner (2003)provides a particularly nice example of the
second criticism.

(B aby Doc Duvdier E ended upliving ontheFrench Riviera. E 1di

Amin, E haslived in Saudi Arabiafor thelast twenty years now E

[W]hen you think aboutjudice and especially 1di Amin, whokilled alot

of people, thequestionis this: was it better to offer him sanctuary in Saudi

Arabia, or would it have been better to say to himwhen hewas dtill in

power, Qe are going to prosecute youZOT hereaction of any autocratic

ruler unde those circumstances would beto hold on to power aslongas

hepossibly can. ET hreatening these actors with prosecution may make it

more difficult to get rid of them.&

| andyze these criticisms within the context of a game-theoretic modd. | show
tha despite thelack of an internationd police force to enforce its indictments, the ICC
may till deter leaders from committing atrodties a the margin because it offers states
the option of refraining from offering asylumto leaders who are so likely to be deposed
tha they would willingly surrende to the | CC to avoid retributon from domestic
political rivals (which | assume is worse than the punishment handed out by the Court).
Since every leader knows tha there is some chance (however remote) tha hewill bein
tha postion the expected present value of committing atroditiesis reduced and at the
margin some leaders will refrain from committing them.

Themodd also suggests that the concern tha thelCC will prolongtyrantsGreigns
may beexaggeaated. ThelCC, like any internaional inditution, mug be self-enforcing.

States will only comply with it if they have theincentive to do so. Thel CC has no power

to punish states tha harbor atrodty committers so states will refrain from doing so only

® Wippman (2000) and Smidt (2001) focus on | CC3 capacities (or lack thereof) to deter atrocities.
Akhavam (2001) provides a more positive assessment.
® The same argument can be found in Goldsmith (2003) and Goldsmith and Krasner (2003).



when it provides at |east as high a payoff as notdaing so. In this modd they will only
refrain from offering such leaders asylum when those leaders are so likely to be degposed
tha they are willing to surrende to thel CC, and therefore thereign of atrocity-
committing dictators will notbe prolonged as a result of the creation of theingitution.

A second contribution of the pgper concernstherole of enforcement in making
internaiond regimes effective. Internaiond relationsscholars have known for sometme
tha Qrigge strategiesOcan induce states to comply with internaiond regimes despite
ther lack of a highe authority to enforce those rules as long as the statesQinteraction are
repeated inddinitely and they do not discountfuture payoffstoo heavily. Accordingto
other literatures these enforcement provisionsare unnecessary for regimes to beeffective.
Compliance is either simply amanagement problem or is unnecessary because nomms or
new knowledgecreated by theregime induce states to comply with itsrules.

This paper offersarationd choice modd of an internaiond inditutionthat alters
statesCbehavior even thoughit is not enforced by trigger strategies or any other
mechanism. Furthermore the modd does not resort to Gepistemic communityOor norms
arguments nor does it treat noncmpliance as a management problem. Thereisno
outsideintervention either by states or internaiond organizationsto depo<s leaders who
commit atrodties. More interestingly there is not even punishment for offering asylumto
dictators who commit atrodties. Still states may refrain from offering asylum when the
dictator@ hold on power is sufficiently tenuousbecause they know hewould bewilling to
surrende to thel CC. States only comply with theingitution®indictments when it is

coglessto do so. They will regularly fail to comply with theregime modded here, by



which | mean they will continueto grant asylumto leaders who have committed
atrodties, however they will comply with it enoudh to deter atrodties at the margin.

In short, the paper contributes to both the policy debae surrounding thel CC and
thetheoretical literature on enforcement and internationd coopeation. While the modd
offers no hopethat thecreation of thel CC will bring abouta world free of atrodities, it
does offer aset of conditionsunde which there will be margindly fewer atrodities thanks
to the creation of theinditution. Furthermore, there is no downsdeto creating the
ingitution in this modd since thereign of atrodty-committing leaders is not prolonged as
aresult. Second themodd offers an interesting example of arationd choice modd in
which an internationd ingitution is effective even thoughno punishments (whether tit-
for-tat, grim trigge etc.) are employed to enforce compliance.

In this next section | will review the debate onthe necessity of enforcement for
regime effectiveness and discuss theimplicationsof the modd for tha debae. In the
third section | will turn to a discussion of theliterature onthelCC. Section four offersan
informal discussion of themodd and itsresults. | highlight afew features and extensons

of themodd in section five before conduding in section six.

Is Enforcement Necessary for Regimesto be Effective?

Themain implication of this research for broader internaiond relationstheory
conaerns enforcement and the efficacy of internationd regimes.” The coopeation
problem modded here shares avariety of features tha are commonin internaiond

inditutionsmore generallyN thelack of a police force, reliance on sovereign states and

"1 would like to thank the editor and the two anonymous reviewers for pointing out this contribution of the
model.



nortuniversal membership. Oneof the main endeavors of internaiond relations
scholarship over thelast two decades has been an answver to the question of how
internaiond agreements can have any effect on state behavior unde such
circumstances.®

The game-theoretic approach provides oneanswer viathe Golk theorem.Olf the
interaction between states is repeated inddinitely states can enforce thar treaty
commitments by employing trigge strategies. Cooperation is enforced by the credible
threats (either implicit or explicit) of the othe members of the agreement to revert to
nonmopeation for some subsequent amountof time in punishment for any deviation
from coopeation. Even in cases where nonmmpliance is a dominant strategy in theone
shotinteraction states will comply with ther commitments. Withoutsuch enforcement
mechanisms states would fail to comply with agreements and the agreements will have
no effect on state behavior.

More recently scholars have questioned whether these types of enforcement
mechanisms are the best way to undestand statesCcompliance with ther treaty
commitments and whether they are necessary or even desirable for internaiond
agreements. One such groupof scholars has been dubbed the GnanagerialistsOby Downs
et. a. (1996° who provide a nice summary of managerialist thinking:

Its messageistha (1) compliance is generaly quite good(2) this high

level of compliance has been achieved with little attention to enforcement

(3) those compliance problems tha do exist are best addressed as

management rather than enforcement problems; and (4) the management

rather than the enforcement approach holdsthekey to future regulatory
coopeaationin theinternaiond system (p. 379.

8 This discussion is necessarily brief. For afuller discussion see Martin and Simmons (1998), Simmons
(1998) Raustialaand Slaughter (2002), and Simmons and Martin (2002).

° Examples of managerialist works include Chayes and Chayes (1993, 1995), Haas, Keohane and Levy,
eds. (1993), Mitchell (1993, 1994) and Y oung (1994)



Downset. a. are quite critical of thisargument. They question whether the
relatively goodrecord of compliance indicates that enforcement is unimportant sincein
equilibrium regimes will bedesigned to bring abou compliance. One cannotinfer from
therdatively sterling record of compliance whether enforcement measures are
unneessary or whether they are very necessary but also very effective. Furthermore if
enforcement provisionsare weak or none&istent as manageriaists contend high rates of
compliance are probably dueto shdlow treaties. They arguetha we should not be
sanguine aboutthe combination, touted by managerialists, of weak or non-existent
enforcement and high rates of compliance because tha combinaion implies shdlow
treaties.'”

A second school of thoughttha regards enforcement as unimportant for regime
effectiveness is the nomative approach (often assodated with condructivism).
According to this approach credible punishments for non@mpliance are nat wha change
state behavior. Ingead regimes change statesOpreferences away from non@mopeation
toward coopeation by establishing new noms that alter states perceptionsof what
behaviors are acceptable.™ A third literature that consders enforcement unnecessary for
regime efficacy points to Gepistemic communitiesOand learning*? According to this
literature communities of experts assodated with the regime generate new knowledge

aboutthe bendfits of internaiond coopeation. Enforcement becomes unnecessary as

19 Also see Simmons (1998, 80) for a discussion of this debate. Tallberg (2004) takes the middle ground,
arguing that within the EU both approaches are used and both are valuable in promoting compliance.

! Simmons (1998) offers areview of this literature. A few examples from the large norms literature include
Kratochwill and Ruggie (1986), Franck (1990), Nadelman (1990), Klotz (1995), Florini (1996), Finnemore
(1996), Legro (1997), Finnemore and Sikkink (1998), Keck and Sikkink (1998), Price (1998), Clark (2001)
and Rudolph (2001).

12 See Haas (1989) and the articles in Haas (1992).



states learn tha coopeaationisin thar best interests. Findly Dai (2005)offersarationd
choice modd in which states comply with thear internationd commitments despite the
absence of internationd enforcement mechanisms. In ha modd states comply with their
commitments notto avoid punishment from other states but because they are pressured to
do so by powerful domestic condituendes tha prefer compliance.

Like theaccounts described in the preceding paragraph, theregime modded in
this paper has no enforcement provisionseither explicit or tacit, and states are not
punished for nonmmpliance. Unlike those account neither nomms nor learning play any
rolein themodd, nor does the modd treat compliance as a simple management problem
or rely on pressure from domestic congituendes. States in the modd often will strictly
prefer nonwmpliance (i.e. offering asylumto indicted leaders) and will fail to comply in
such situaions Indeed contrary to the accounts described abovenonompliance will be
quite frequent in this modd and yet it is still effectivein that states comply with it enough
tha it does deter atrodties at themargin. Theregime modded hereiscrudal to this
changein state behavior because withoutit theforeign state would continueto offer
asylumto dictators in those cases where it refrainsfrom doing so after the creation of the
regime.

Indeed this discussion raises theissue of whether agoodrecord of conplianaeis
even necessary for regimes to be effective. Thetwo conaepts, compliance and
effectiveness, are sometimes conflated in theliterature. However, as Raudiaaand
Slaughter (op. cit.) point out QR]egimes can beeffective E even if complianceislow.
Andwhile highlevels of compliance can indicate high levels of effectiveness they can

aso indicate low, readily met and ineffective standadsO Downset. al. are clearly



concerned aboutthelatter phenomena Depending on one3 definition of QffectivenessO
themodd in this paper provides a set of conditionsthat produce the former.™

In summary, themodd provides arationd choice accountof aregime tha
changes state behavior but where enforcement is unnecessary and perhgpseven
undesirable because it may introdue commitment problems and prolongatrodous
leader@ reigns Members of theregime frequently will fail to comply with theregime but
they will occasiondly do so, which is enoughto deter atrodties in some cases. Harsher
punishments for members who offer asylumto ind cted leaders would indue more
compliance but may come with the added cog of prolonging therule of atrocous

dictators.

Previous Research onthelCC

Thelegd literature onthe | CC isvoluminous so athoroughreview of it is
beyondthe scopeof this pgper. The political science literature onthetopicis sparser, and
can bedivided into theoretical and empirical contributions Turning first to the theoretical
contributions theonly othe game game-theoretic treatment of the ICC of which | am
aware is Moghadlam (2004) who argues tha the ICC may deter of atrocities. The source
of this deterrent effect is an intervention to punish humen rights abusers by Qhe
internaiond community,Oand as such her modd fails to address oneof themain
criticisms of the Court, namely tha such interventionsare unlikely. Furthermore her
paper does not address whether the |CC will prolong thereign of leaders who have

committed atrodties.

13 See also Keohaneet. al. (1993) Y oung (1994) and Victor et. al. (1998)
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In arationd-choice-based case study of arelated topicN treaties on trestment of
prisona's of warN Morrow (2001 argues that states refrain from violating POW tresties
in time of war because if they did ther enemies may retaliate by doing same. Thusthe
game has the characteristics of the classic repeated prisonasCdilenma Morrow provides
evidence of this process at work in Nazi treatment of British and American POWs during
World War 1. Morrow@ andysis highlights the patticular difficultiesinhaentin an
internaiond crimind regime which is meant to deter atrodities committed by leaders
agang ther own citizen, because nothing like the same enforcement mechanism exists.

Meernik (20044 356) also raises some of the questionsraised here:

Oro what extent should we expect the internaiond

community to hdd individuds accountable? Will

individud leaders comply with internaiond law? Mog

importantly, whet factorswill influence thelevel of

enforcement of and compliance with internaiond law?0
Rather than developing a theoretical modd, however, Meernik@ approach is to suggest
covaiates tha will correlate with these behaviors. Meernik@® answers are of course
gpeculative since the ICC has yet to indict asingle aperson. He suggests inter alia tha
states that have shown a commitment to internaiond law as indicated by their suppot for
human rights treaties in the past and democratic states should be more suppotive of the
| CC ceteris paibus

Turning to empirical studies, Meernik and Sharick (2005)examinethekind of
states that have acceded to the ICC and find tha states with high degrees of civil liberties
are more likely to do so. They also find tha states with a greater dependence onforeign

aid and more foreign debt are more likely to signthe Rome Statute which they suggest is

evidence tha economically strong states with acommitment to the ICC have been ableto

11



use econonic leverageto induce smaller states to sign thetreaty. Kelley (2005)examines
thetypes of counties tha have entered into QArticle 980agreements with the United
States.* Shefindstha states tha arerelatively large, powerful, democratic, and that have
strongnoms of rule of law are less likely to sign such agreements.

Rudolph (2001)was published before the Rome Statute entered into force so his
discussionisundeastandably highly qudified. Applyingacondrucivist norms-based
approach to case studies of three ad hocinternaiond crimind tribunds and the
negotiationsover the Rome Statute heinfers: Orhe evidence suggests that expanding
liberal noms of state condud and protecting human rights certainly explain the existence
of tribunds in locales with little strategic or material importance.O

In short research on the | CC has been dominaed by empirical studies, both
quditative and quantitative, on the negotiationsof the Rome Statute and of thetypes of
countiestha have signal it and mog closely adheed to the spirit of it by refraining from
Article 98 agreements. Given the youth of theregime it is undestandable that noneof
thiswork offers much indghtinto the progpects for an effective ICC. What theoretical
work there has been either assumes away the problem of enforcement by induding an
Onternaiond communityOthat intervenes to impose the Court® indictments or addresses
war crimes treaties, which (as Morrow has convinangly argued) plausbly possess the
self-enforcing features commonin rationd choice modds of internationd coopeation.

Thusthis pgoe contributes to theliterature on the | CC by offering amodd of theregime

1N these agreements states pledge to refrain from surrendering each other@ citizens to the ICC. The
agreements are alowed under Article 98 of the Rome Statute (thus the name). The American Service
MembersOProtection Act of 2001 requires such agreements before member states of the |CC are eligible
for US military aid, including US participation in participation in peacekeeping missions in such countries.
As of this writing the United States has concluded 92 of these agreements.

12



tha explicitly addressesits inheent lack of enforcement in arationd choice framework. |

now turn to that modd.

Informal presentation of the model and results

In this section | will first provideabrief overview of thelogic of theargument. | will then
turn to afuller discussion of theplayers and ther preferences. Followingtha | will
discuss thetiming of themodd and then present the results in somewha more detail and
offer some intuition and comparative statics for theresults. Themodd is presented more

formally in the appendix.

Logic of the Argunent

Thelogic of theargument can be summarized as follows'™;
1. DictatorsOpayoffs (in expected present value) of committing atrodities are
increased if they can expect asylum when they have low oddsof retaining power
and they face domestic retribution tha they could avoid by asylum.
2. Foreign counties prefer notto have atrodty-committing dictatorsin power in
othe counties and so cannotcredibly commit to deny asylumto an asylum-
seeking human rights abuser.
3. Voluntary surrende to the CC isworse for a human-rights-abusng dictator
than asylum, butmay in some cases be better than attempting to stay in power
because of therisk of retribution from his domestic political rivals (which |

assume is worse than the punishment imposed by thelCC) if heis deposd.

'3 thank an anonymous reviewer for this particularly cogent summary of my argument.
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4. Theexistence of thel CC allows foreign counties to credibly reject requests
for asylumin these cases, because thedictator will voluntarily step down
peacefully and surrende to the ICC.

5. Thustheexistence of the |CC lowers the expected present value of committing
atrodtiesin thefirst place, since thereis achance a dictator will find himself in
the postion of preferring to surrende to thel CC, when without CC hewould
have obtained asylumin aforeignlandin such acase. Thisistheex ante
deterrence effect.

6. Since statestha are patential safe havensfor dictators can ignore thel CC
withoutpendty, theregime does notreduce their incentive to grant asylum except
in cases where the dictator prefers surrendeaingit than staying in power, and since
surrendeing to the ICC is completely voluntary, the option does notincrease the
dictator@ incentive to hold onto power to avoid ICC prosecution. Thusthe
regime does not increase dictatorsGincentive to cling to power to avoid

prosecution.

In anutshdl, theexistence of theregime modded here allows states to credibly refuse

asylum in some cases when, withoutit, they would prefer to offer it and it does so

withoutprolonging thereign of atrocity-committing dictators.

Players andther preferences

There are 3 playersin themodd at any given time: theleader (L;,i! {1, 2,3, E}) , the

foreign state (S) *°and naure (N). Nature chooses new leaders as theold ones are

deposed and also randonly chooses the probability that aleader who has committed

'® The model generalizes straightforwardly to multiple foreign states.
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atrodtiesis deposd. | call thisrandomnly drawn probability, a;, (thet subript denotes
thereevant peiod). For simplicity the probability that aleader survives thegiven period
if hedoes notcommit atrodtiesis fixed throughot hisreign. Thereis only oneleader at
any given iteration of the stage game, but new leaders will be selected as old ones are
deposed or step down. If leader L is dgpoed in the previousperiod Nature chooss the
next leader, Li.1, a thestart of thesubsequent period. Leaders areindexed in the orde
they are chosen. Theidentity of theforeign state (S) does notchangeat any point in the
game. Theleader receives a payoff of oneeach period heisin power and a payoff of zero
each peariod heisnotin power. If aleader is degposed having committed atrodities he
suffersaonetime cog of -r. If heis dgposed not having committed atrodities he receives
aonetime payoff d! (-r, 1). In other words | assume tha the cods after being deposed
are strictly worse for aleader who has committed atrocities than for aleader who has
never committed atrodities. Leaders care only abou staying in power, which they strictly
prefer to notbeingin power, and the punishment they suffer if dgposed. Theforeign state
is assumed to strictly prefer aleader who has never committed atrodities. An important
feature of themodd istha theeisnoforeigninterventionto depose leaders. Leaders are

deposed only by domestic political rivals.

Timing of the modd

Theextensve form of thegame is presented in Figure 1. Thetimingin themodd isas
follows. A new leader (L;) is chosen by Nature (N). Nature then choos the probability
tha tha leader L will bedeposed if he commits atrodties and knowing tha probability

theleadea chooss whethe or nat to commit atrodities. If he does not commit atrodities
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he can request asylum abroad or he can take his chances on surviving in office. If he
survives the game repeats and a new survival probability isdrawn. If however the leader
commits atrodities hefaces alottery over his political survival. If hesurvives until the
following period he enters the pog-atrodties subgane. In each iteration of tha subgane
anew a isdrawn. Knowingtha probability, theleader decides whether to request
asylum or to take his chances on thelottery of hispolitical survival. If theleader requests
asylum, theforeign state, S, has the choice of granting it or notgrantingit. If theforeign
state refuses to grant asylum theleader faces alottery over his survival as described
above Committing atrodities has an irreversible effect in tha once theleader commits
atrodties his probability of survival is given by therandomvariable a; in each period
thereafter and if heis deposed he suffers aretribution punishment regardless of whether
he commits atrodities in that period or not.
FIGURE 1 HERE

In short theleader@ decision of whether or notto commit atrodities is atrade-off
between theincrease in his probability of surviving politically tha committing atrodities
may afford versusthe extra cods of the more severe punishment tha hewill suffer if he
isdeposed. The possibility of asylum abroad mitigates this latter concern because the
leader knows tha if his probability of survivingin office becomestoo low he has the
option of requesting asylum and (assuming tha request is honosed) goinginto exile with

impunity.

Results
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In this section | will describetheresults in somewha more detail and providethe
intuition for them. Readers should turn to the appendix for the complete explication of
themodd. First | will describethe outcomein themodd before theinternationd
prosecutor is created. | will then turn to the outcomes in the modd after the creation of
theinternaiond prosecutor to show the effects of theingitution onthe leadersQincentive
to commit atrodties and to show tha leaders have no increased incentivesto hold onto
office longe than they would withoutthe inditution.

Pre-inditution

In the pre-inditution setting theforeign state, S, has a dominant strategy to accept
theleader@ request for asylum. Theforeign state is assumed to suffer disutility from
there beng aleade in power who has committed atrodities. Once aleader commits
atrodties, theforeign state would prefer tha tha leader be removed from power because
there is some chance (depending on Nature® draw of aw1) that the subsequent leader will
not commit atrodities. Thusby accepting the current leader® request for asylum the
foreign state will get rid of an atrodousdictator for sure. However if theforeign state
rejects theleader@ request, it isrid of thecurrent leader only with probability 1-a.

Theleader@ equilibrium behavior is equdly straightforward. Theleader will
commit atrodties if doing so increases his probability of remaining in office by a
asufficient degree. Leaders will nat commit atrodties for asmall increase in thar
probability of remaining in office because once aleader commits atrodities he Grrosses
the RubiconGin the sense that hewill have to pay theretribution cogs for his past
atrodties whether he continues to commit atrodities or not Once aleader commits

atrodties hewill play thelottery over his political survival in subsquent periodsas long

17



as Nature draws a high enoughprobability that hewill survive. If, however, Nature draws
too low a probability theleader will choo to request asylum. In such acase his expected
present valuefrom exile with asylumis highe than from attempting to hold on to

political office where thereis achance he may bedeposd and have to pay theretribution
cod. Infact thereisa cutoff level of a, which | call /, for which the leader isindifferent
between requesting asylum and playing thelottery over his survival. For values of a;
lower than ! theleader strictly prefers asylumin aforeign landto attemptingto stay in
office, and as | aready discussed theforeign state has a dominant strategy to accept such
arequest. Theaefore in such asituaiontheleader will request asylum and it will be
granted.

Leaders commit atrodities in this modd when doing so increases thar chances of
surviving politically and when the pendty they suffer if they are deposed having
committed atrodities (-r) is small relative to the payoff of beng deposed not having
conmitted atrodties, (d). Theitalicized qudification is important because casud
empiricism would suggest tha the pendty from bang deposed in states mog proneto
having atrodty-committing leaders are quite high, and may indudeassassinaion or
execution possibly preceded by torture. The pointistha the pendty of beng deposed not
having committed atrodties is also quite highin these statesN it may also involve torture
and death. By comparison, beng deposd in states not proneto atrodities is notthat
unpleasant. Finandally lucrative bookdeals and speaking engagements are the nom;
assassindion and detention are quite rare.

Figure 2 illudrates this difference between two hypothetical states. In county 1

thenom for political successionis assassination. In county 2 thenorm for pditical
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successioniswell-ordered tranders of power with theloser going into augug retirement.
In other wordsd is condgderably highe in county 2. Assume tha theretribution cogs of
being deposed having committed atrodities isthe same in both states. Asillugrated in
Figure 2 thedifference in the pendty of beng deposed after committing atrodities
compared to the pendty of being degposed after not committing atrodities is quite small in
county 1. In county 2, by contrast, the difference between these two pendtiesis quite
large In both cases the pendty to the leader from committing atroditiesisidentical butd
islower in county 1 because of thetwo different norms of succession. As such theleader
would have more incentive to commit atrodtiesin county 1 thanin county 2.
FIGURE 2 HERE

Figure 3illugrates the effect of increasing theretribution cods. Highe retribution
cods reduce |eadersOexpected present values of committing atrodities. As such leadersO
expected present values of committing such abuses will belower for any given value of a
and leaders prefer asylumto attemptingto stay in power for relatively highe values of a..
Leaders will step down with highe probabilities of surviving in office and they are less
likely to commit atrodtiesin thefirst place (tha is Nature mug draw highe values of &
before they are willing to commit atrodties).

FIGURE 3 HERE

Pog-inditution
Theinditutionmodded in this pagper creates a norstrategic actor, the prosecutor,

who automatically indicts any leader who commits atrodities.’ If theforeign state

7 Obviously this assumption is not general. Allowing the prosecutor to choose which atrocity committers
toindict and which to ignore is a possible extension of the current model.
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becomes a member of theregimeit pledges notto offer asylumto any leader unde
indictment. This latter assumptionis not a necessary feature of themodd because, aswe
shdl see, theforeign state@® behavior is the same regardless of whether it is amember of
theregime or not, however the assumption does alow a discussion the foreign state®
conpliance with theregime. Theintrodudion of the prosecutor changes the extensve
form of thegame (which isillugrated in Figure 4) in onerespectN theleader can now
surrende to the prosecutor. If theleader surrendes to the prosecutor hewill suffer a
punishment with an expected present valueof -m! (-r, 0).*8

The expected present value of asylum is nomalized to zero, however the leader
may till bewilling to surrende to the prosecutor if theforeign state turnsdown his
request from asylum because by doing so he avoids retribution from his domestic

political rivals. Indeed there is a cutoff value of a;, which | call !ﬁ/, for which theleader is

indifferent between surrendeing to the prosecutor and attempting to remain in power. |

aso defineanother cutoff valueof &, ! , which isthe value of a for which theleader is

indifferent between stepping down and notdoing so if hereceives asylum fromthe

foreign state. Obvioudy !ﬁ/ <! ,tha istheprobability of survival for which the leader

would bewilling to step down and be punished must belower than the probability for
which heiswillingto step down with impunity.
An important feature of thegame isthat it does not give the prosecutor any means

of enforcingitsindictment ontheforeign state, S. Theforeign state does not pay any

18 Admittedly there may be some uncertainty as to whether the leader will actually be convicted after he
turns himself in and there may & so be some ambiguity a priori about what the |eader@ punishment will
actually be in the end. | abstract from those complications here. | also do not consider the possibility that
the prosecutor may negotiate a (plea bargainOwith the leader in which the leader surrenders and receives a
payoff with and expected present vaue less than zero but still greater than Bm. As discussed below there
are circumstances where allowing such a possibility will enhance the deterrent effect of the institution.
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codsfor granting theleader asylum. Obvioudy thisis an extreme assumption however it
does have some basis in fact. The Rome Statute contains several loophoks tha alow
members fairly widelatitudeas to whether they must comply with the Court@ requests,
and the I CC has no explicit enforcement provisions. The Court mug rely onthe
coopeaation of its members (Henqud 1999. Mog importantly many states have yet to
signthe Rome Statute so they are in no way obligaed to comply with itsindictments.
Without any highe authority to enforce theforeign state® compliance with the
new ingitution all commitments tha theforeign state has made by joining the new
inditution must be self-enforcingN theforeign state cannotobtain highe utility from
accepting the leader@ request for asylum than it does fromrejecting it. Still theaddition
of the prosecutor alters theforeign state@ incentives in important ways. First, whilethe
foreign state still has astrictly dominant strategy to accept the leader@ request for asylum

when a, " !ﬁ/, theforeign state no longe does when a, <!ﬁ/becaus—:- when theleader @

probability of survival istha low theleader will actudly surrende to the prosecutor if
theforeign state rejects his request. Therefore when theleader@ probability of survival is
tha low theforeign state isrid of theleader whether it accepts therequest or not Note
that if theforeign state complies with the prosecutor@ indictment it is not doing so to
avoid punishment from the regime( other members because there are no cods to
nonmmpliance in thismodd. Ingead theforeign state complies simply becauseit is
coglessto do so. Infact, since it is cogtless to comply with the prosecutor@ indictment,
when the leader@ probability of survival istha low theforeign state may as well do so

regardless of whether it isa member of theregime or not.
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Theeffect of this changeon theforeign state@® behavior may in turn affect the
leader@ behavior. | say OnayObecause the effect dependson the leader® bdiefs about

what theforeign state will doif avaueof a; < !ﬁ/is actudly drawn. If theleader does not

bdieve tha theforeign state will rgject his request in those circumstances then theregime
will have no effect on his behavior. However if theleader bdievestha theforeign state
will comply with theregime when it is cogless to do so, his expected present value of
committing atrodities will bereduced. Before the creation of theregime the leader®

expected present valueif Nature drew a; < !ﬁ/ was zero. Unde such bdiefs, theleader3

expected present valueif Nature draws a; in tha rangeis lower as aresult of theregime,
(namely Bm < 0). Thepossibility tha theleader may beforced to accept punishment for
atrodtiesif Nature draws a sufficiently low valueof a; reduces his expected present value
of committing atrodities, and therefore makes it less likely that hewill do so in thefirst
place. Specifically, thevaueof a; tha Nature mug draw to make it worthwhile for the
leader to commit atrodtiesis highe and therefore less likely to bedrawn.

Figure 5 illusrates wha might be called the Qotal Oeffect of the new regime on
theleader® expected present value of committing atrodities when the leader bdieves the
foreign state will rgject hisrequest for asylumwhen it is coslessto doso. Thereisa

direct effect and an indirect effect. Thedirect effect istha for values of a, < !ﬁ/ theleader

will surrende to the prosecutor and receive a punishment of with an expected present
value of Emrather than zero asit did in prior to creation of theinditution. Theindirect
effect istheredudionin theleader@ expected present value of beingin the pos-
indictment subgame, as compared to the pog-atrodties subgane before the creation of

theregime. Thisindirect effect in turn causes an increase in thevalue of & for which the
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leader will request asylumfrom ! to ! andadownward shiftin theleader® expected
present values for draws of a, > !0/. Thetotal changein the leader(® expected present

valueas aresult of thedirect and indirect effects can befoundby integrating the leader3
expected present valuein each of thetwo scenarios (pre-and pog-regime) over al
possible values of a;.. As shown in Figure 5 thetotal expected present value of
committing atroditiesis smaller as aresult of theinstitution by theamountof the gray
shaded area, and therefore theleader islesslikely to do so.

FIGURE 5 HERE

Discussion
A few points are worth highlightingto clarify themodd and its results. First the modd
points to a problem with the criticism, mentioned in theintrodudion, tha the |CC will
fail to deter because it has no enforcement power. That criticism assumes that foreign
military or econonic intervention is the only way human rights abusers may be brought
to judice, but of course tha is notthe case. As Akhavam (2001,7) put it:

Epol itical E fortunes change and the seemingly invindble

leaders of today become thefugitives of tomorrow. Whether thar

downfall comes throughpolitical overthrow or military defeat the

vigilance of internationd crimind judice will ensure that thar
crimes do notfall into oblivion undemining the progoect of an

easy escape.
Themechanism modded this pgper is akin to the onetha Akhavam describes.
ThelCC has no means of sandioning either atrodty-committing leaders or the states that
offer them sanctuary. Despite the extreme weakness of enforcement powers for both the
ICC and foreign states theinditution may, in theright circumstances, still have some

deterrent effect because leaders may recognize tha atime may come when ther best
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optionis surrendeaingto thel CC. Unde tho circumstances they may have little hopeof
obtaining asylum because states have no incentive to offer it. Indeed therecord of the
Internaiond Crimind Tribund onthe Former Y ugodavia provides some examples of
this process at work. As of 2003 of the69 indicted war crimindsin thecugody of the
ICTY oronprovisiond release, aplurality (27) surrendeaed voluntarily (Internaiond
Crimind Tribuna onthe Former Yugosavia2003.%°

A secondimplication of themodd is tha the nunber of periodsin which
atrodties are conmitted will notinarease asa result of the creation of thisingitution.
Thisresult isin stark contrast to the concerns mentioned in theintroduction tha fear of
prosecution will induce some atrodty-committingleaders to hold onto office longe than
they otherwise would have. Theinditution potentially reduces |eadersOexpected present
values of committing atrodities which in turn means that leaders are lesslikely todo so in
thefirst place (Nature will have to draw ahighe a; highe for them to choos to do so).
In doing so, however it does not prolongthereign of leaders who have committed
atrodties. As| showin theappendix the cutoff point of &, (leader@ probability of
survival) bdow which the leader will step-down cannotbe lower with theinditutionthan
withoutit andin genaa it will belarger. In other wordstheingitution modded here will
notincrease the number of periodsof atrodties and may reduce them.

Themotivationfor this criticism isthereaization tha leaders will belesswilling
to step down if they are going to be purished for their crimes than if they will not be

punished. Thos incentives are illudrated by a compaison of!ﬁ/, themaximum value of &

for which theleader would till bewillingto surrende to the prosecutor, and !/, the

19 Of the remainder 24 were detained by international forces, 11 were arrested by Serbia and seven were
turned over by other states. Eighteen remain at large.
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maximum value of a; for which theleader would be willing to step down if granted
immunity. Theformer isunambiguousy lower than thelatter; meaning tha rangeof a
for which theleader would be willing to step down and be punished is smaller and
therefore less likely to be drawn from. The point isthat surrendeingto the prosecutor is
nottheonly way tha aleader who has committed atrodties might leave office even after
the creation of the new regime. Foreign states may still agree to grant asylumiif it isthe
only way to get rid of an atrodousdictator.

This criticism appears to be based on oneof two assumptionsnether of whichis
paticularly plaugble. Thefirst istha states will comply with the Court@ indictments
even when it isnotin thar interests to do so. Unde this assertion, mutudly beneficia
asylum agreements between bdeagueed dictators and foreign states will beforegone
because they would be contrary to therequirements of the CC. In this modd states only
comply with theingitution®indictments when it is costless to do so, that is when doing
so offersthem at least as high an expected present value as not doing so. On occasion

(Wwhena, < !ﬁ/) states may refuse to offer asylum butonly because they know tha the

leader will surrende to the prosecutor anyway. The scenario in which thereign of
atrodty-committing leadersis prolonged cannotoccur in thismodd becausein such a
case states would ssimply not comply with theindictment and would offer the dictator
asylum.

Alternatively this criticism could be based onthe assumption tha the ICC has
some enforcement powerN that it can impose cods on states that do not comply with its
indictments (or somehow makes its easier for other states to do so0). If the |CC had such

power then thekind of asylum agreements between aleader and aforeign state modded

25



here would become impossible because they would no longe be credible® The leader
would know tha the foreign state would nat comply with its asylum agreement and
therefore would not request onein thefirst place. Thereign of leaders would indeed be
prolongel as such leaders would cling to power even when thear probabilities of
surviving in office fell bdow the cutoff point.

Theassumption tha the | CC has such enforcement power is problematic. Indesd
the ICC& lack of enforcement power is oneof thecentral criticisms of theregime as
discussed above More importantly, membership in the ICC whilefairly broad is far from
universal. States that are not members of the |CC have not committed themselves to
comply with the prosecutor@ indictments and have no legd responsbility do so. Of
course individud states and the UN Security Courcil can always impose sanctionsor
othe punishments on a county for harboring atrodty committers, butthose entities had
tha option before the creation of the | CC and the creation of the ICC does make it any
easier or less codly to avail themselves of tha option. Thepointis nottha commitment
problems do not exist but tha there is nothing to indicate tha the |CC will make them
more severe.”!

Third themodd has implicationsfor thecriticism tha |CC will create a system of

OCadillac jugiceOin which leadeas are tried fairly by the|CC andlowlevel perpetrators

% The timing of the costs isimportant. If the foreign state were to pay one-time costs for making such an
agreement then agreements would still be possible if those costs were not too high. Such costs would be
paid once at the time the leader went into asylum and therefore would be irrelevant to any future decision
making. The scenario discussed above is a case where the | CC is somehow able to impose costs after that
dictator has gone into asylum. the foreign state cannot credibly accept a request for asylum in those
circumstances because it has adominant strategy to turn the leader over to avoid those costs.

21 Suppose however, that the creation of the ICC does, despite al of the indications to the contrary, make
punishing states that harbor atrocity committers easierN including states that did not even sign the Rome
Statute. The effect of the | CC is ambiguousin such a case. The deterrent effect of the | CC would make
arocities less likely. That effect would be offset by the effect of prolonging the reign of atrocity
committers. Which of these effects will dominate is unclear.
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are subjected to harsh andunfair trials at hone. The point of this criticism, which was
raised by Roth (20029 amongothers, is mainly normativeN such aresult is unfair on its
face.”? However, such a system would also be detrimental to deterring atrodities. If the
|CC were able to compd domestic political agentsto turn over deposd atrodties
perperators to the ICC the deterrent effects described in the modd would disappear. The
crux of theissueisthe severity of punishments. The ICC is barred from handing down a
death sentencelN something many atrodity-committing leaders would face from domestic
political rivals. If aleader knew tha his domestic oppostion would beforced to turn him
over to thel CC if hewere deposed, the effect on deterring atrodties and on theleader3
incentives to step down would bethe same as reducing the value of r, the comparative
statics of which | explored in Figure 3, and the | CC could actudly lead to more atrodties
accordingto thisandysis.

Fourth, theinditutionin thismodd does notreally do anything. The prosecutor
merely waits for human-rights-abusng dictators to surrende to him. As such this
andysis may beg the question: why did theworld need an ICC at all? It istruetha what
theinditution modded here accomplishes could be accomplished simply by states
pledging not to harbor human rights abugers unless they pay some agreed-upon
punishment (recognizing tha will states will fail to comply with those pledges when

a" !ﬁ/). However such atreaty would still leave the practical problem of whomthe

leader would surrende to and who would extract the GpaymentOof -m. These tasks could
have been ddegaed to a state member of the agreement, butthe creation of a

Prosecutor@ office seems as gooda choice as any.

22 This criticism was raised about the Rwandan tribunal in particular. Because of this and other problems
with the tribunal the Rwandan government actually voted against the establishment of the tribunal
(Akhavam 1996, Henquet 1999)
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Fifth, themodd hasimplicationsfor a patential problem tha paticipaionin the
regimeisfar from universal. Will non-members of the | CC make theregime irrelevant by
continuing to offer atrodty-committing dictators asylum? This modd suggests that there
is no reason for them to do so as long as those leadersOprobability of being deposed is
aufficiently high. Theeffect of theregime in thismodd is not the creation of some
enforcement mechanism that induces the regime® members to comply with thar treaty
obligations Rather the effect of theregime isthecreation of an internationd agent to
whom atrodty-committing dictators can surrendea and who can hand out punishmentsto
thoe dictators. Theregime fulfills ajurisdictiond ggp that previoudy existed in
internaiond crimind law. A county tha is nat amember of theregime hasno less
incentive to refrain from offering aleader asylum than does a member of theregime.

A sixth pointisthat it may appear tha the problem of atrodtiesistooeasly
solved in thismodd. If theinternaiond community wants to eliminate atrodties al it has
to dois set the punishment handed out be the prosecutor (m) at avery highlevel, which
will produce alargeredudionin the expected present value of beng in the pod-atrodties
subgane and atrodities will be deterred. However tha interpretation of therole of min
the modd would beincorrect; misthecog of punishment to the outgoing leade . The
prosecutor does not really have tha much control over tha parameter. The prosecutor has
limitationson how harsh a punishment it can set, and, more importantly, the prosecutor
cannotalter theleader@ valuaionsof certain outcomes. Regarding the | CC in speific,
lifein prisonistheworst punishment that it can hand down, andit islikely tha tha

punishment is simply nottha bad compared to what many leaders could expect to receive
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from his domestic oppostion. | might also mention that themodd implies tha makingm
very largewould lead to more offers of asylum.*

Findly, themodd suggests a possible role for plea bargaining. Prior to the
creation of theinditutionin thismodd, leaders who draw &; lessthan ! enter into an
asylum agreement and receive a payoff with a present value of zero. Such leades are
receiving a surplusfrom asylum. They would have actudly been willing to GpayOin some
sense for asylum but are notrequired to do so. Thelower thar valueof a; isthe greater
thar surplusfrom an asylum agreement. Following the creation of theingitution leaders
with sufficiently low values of a; are required to QrayOthroughtheimpostion of
punishment cos m. It is the progect of this QpaymentOthat reduces the expected present
value of committing atrodties and thereby deters some margind human rights abusers.
Granting the prosecutor some ability to make (plea bargaingOcould actudly enhance the
deterrent effect of theinditutionin thismodd. If the prosecutor were allowed to make
such agreements he or she could tailor the punishment to each leader@@ value of & thereby
obtaining some punishment from every leader who draws a sufficiently low a; that his
expected present value of holding office is less than zero. Viathese plea-barganed
punishments leaders would be required to QrayOso that they obtained no surplusfromthe
plea agreement. The prosecutor would be playingarole akin to tha of a price-
discriminaing monopolst. All leaders who drew an a; that offered an expected present
value of stayingin power less than zero would bepunished to the maximum extent

possible while still indudng them to step down, so tha the expected present value of

2| thank Lisa Martin for pointing this implication of the model out to me.
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committing atrodties in thefirst place would be even lower, and the deterrent effect

would begreater.®*

Conclusion

Themodd in this paper consdes the effects of an ICC-like inditution onthe strategic
interaction between an atrocity-committing leader and a foreign state tha would like to
facilitate thetrangtionto amore pdatable leader. Prior to the creation of theingditution
foreign states strictly prefer accepting any request for asylum from an atrocity-
committing leader, and following the creation of the regime they nolonge doin certain
circumstances. If theleader is so likely to lose power tha hewould willingly accept
punishment by theregime in return for protection from domestic political rivalsthe
foreign state has no reason to offer theleade asylum because whether it does or notthe
atrodty-committing leader will step down.

Theandysis answers certain criticisms of thelCC in theliterature. First, it
provides some conditions unde which the |CC may deter atrodties at the margin despite
its lack of enforcement power. Secondtheinditution does not prolongthereign of
atrodousleaders as some commentators have worried. Leaders who would step down if
granted asylum but who would not step down if forced to be purished for ther crimes are
granted asylumin this modd. The only leaders who are actudly punished in this modd
are those who willingly accept punishment in order to avoid retribution from domestic

political rivals. As such thar reignsare not prolonged.

24 Unfortunately the plea bargain would have to be tailored to the leader probability of political survival
and not to the severity of his crimes.
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In additionto these policy consgderations the paper makes a theoretical
contribution to our undestanding of the necessity of enforcement for the effectiveness of
internaiond regimes. Themodd provides an example of aregimethat is efficacious
despite thefact that noneof theusud trigge strategies are employed to insure
compliance. Theingitution deters atrodities unde specified conditionseven though
foreign states never interveneto depo< atrodty-committing dictators. Mog interestingly,
foreign states occasiondly comply with theindictments of the prosecutor even though
there is no punishment for nonwmpliance. Furthermore the modd does notrely on nomrms
arguments or learning, or pressure from domestic condituendes, nor does it assume away
the enforcement problem by asserting that it is a management problem.

A naura extenson of the argument would beto better modd thedomestic
political milieuN in particular the process by which atrodties increase leadersQebility to
hold on to power. Recent work by Bueno de Mesquita et. a. (2004,chagpter 8) has
addressed this topic athough,obvioudy, withoutreference to the ICC. Incorporating the
features of their modd into theonein this pgoe may provide more refined predictions
aboutthelikely effects of the | CC, especially with regard to the effect of domestic
political inditutions

Themain remaining question, of course, is how subgantively important the
potential deterrent effect discussed in this pgoe will be As Cameron (2004 92-93) has
pointed out thereislittle evidence tha making punshments harsher lowers crime rates
(i.e. tha deterrence is effective) even within relatively well-fundioning domestic
crimind judice systems. Wha hopeis there then of a subgantively important impact

fromthe | CC? Ultimately tha questionis an empirica oneand can only be answvered
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prospectively by parameterizing the modd from real-world cases, which is the subject of
ongoing empirical work. Inthemeantime | hopethat this paper will inform the
continuing legd debae such tha the ICC isnolonger characterized as a either a cure-al
or a catastrophein-waiting. If thismodd is any guide, thel CC will benather of those
things It will nat bean inditutiontha does absolute harm and it may do some good The

extent of tha goodremainsto be determined.

Appendix
Basc Sd-up of theModd
Players are described in main text. | assume theleade (L) andtheforeign state (S) have
identical oneperiod discountratesof ". L; deives pe period utility of onefrom holding
office and per peiod utility of zero from notbengin office. In theabsence of atrodties
by Li, S@ per period payoff is 1, unless L; has committed atrodties in which case S@ per
period utility isu < 1. Sdoes not care whether L holdson to power or is deposed, only
whether atrodties have been committed or not

If L; commits atrodties and is subsequently removed from office he suffersaone
time retribution cog of -r # 0, leaves office and the game endsfor him. If L; isdeposed
not having committed atrocities hereceives a onetime payoff of d! (-r, 1) andthegame
endsfor him. If L; goesinto exile thegame endsfor him, buthe avoidstheretribution
cog, £r, and does not receive the onetime payoff from beng deposed, d. OnceL; leaves
office, either by beng deposed or stepping down, the game endsfor him, he has no
prospect of returning to power and hereceives a payoff of zero each period fromtha

point forward.
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Nature (N) chooses the probability that L; will keep power in agiven periodif he
commits atrodities. | call this probability a; where t indexes the current period. This
probability is chosen from aknown distribution F(a), with suppott [0,1] and assodated
dengty f(a). Thevaueof a is common knowedgeamongall players. The probability
tha theleade holdsonto power if he does not commit atroditiesisfixed at q.

The stage game, which correspondsto the complete reign of a given leader, L,
and as such may cover severa periods isillugrated in Figure 1. In Figure 1, the subgame
for agiven leader after thefirst periodin which hecommits atrodities, which | refer to as
Qhe podg-atrodties subganeOis shaded gray. Theremainde of thegame in Figure 1
illugrates Qhe pre-atrodities subganeOwhich is the subgamne up to and induding thefirst
period (if any) tha L; commits atrodities.

Play proceedsover discretetime periodst ! {1, 2,3 E}. Inthepre-atrodties
subgane the following moves occur sequentially in each time period. N chooss the
probability tha L; will bedeposed if he commits atrodties. L then decides whether or not
to commit atrodties. If L; decides notto commit atrodties he can request asylum. the
foreign state then decides whether to accept therequest or not. If theforeign state accepts
L; stepsdown and the game ends for him, returning play to the beginning of the pre-
atrodties subgame. If theforeign state rejects therequest, L faces alottery in which he
keeps power with probability g and is deposed with probability 1-g. If indead L; decides

to commit atrodties hefaces alottery over his political survival.? If L; does notsurvive

% A straightforward alteration of the game would be to allow L; to request exile after committing atrocities
in the pre-atrocities subgame. Doing so would be superfluous, however because if L; is planning to step
down and go into exile in thefirst period of hisreign there is no reason to commit atrocities before doing
0.
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thelottery play returmnsto the beginning of the pre-atrodities subgamne. If L; survives tha
lottery play proceedsto the pog-atrodities subgane.

Sequence of play issimilar in the pog-atrodties subgane. N chooss the
probability tha L; will bedeposed. L; then decides whether to request asylum or not. If he
does not request asylum hefaces a lottery over his political survivalN he survives with
probability a; andis deposed with probability 1-a;. If L; does request asylum theforeign
state then decides whether to accept therequest or not. If theforeign state accepts L steps
down the game endsfor him, and play returnsto the beginning of the pre-atrodties
subgane. If theforeign state chooses Qegject,OL; faces a lottery over his political survival
as described above

| employ Markov perfect equilibrium (MPE) as a solution concept (Fudenbeg
and Tirole 1991, chapter 13). MPE is appropriate because there is a stochastic component
to thegameN therealization of future draws on the dictator@ probability of political
survivalN but no asymmetric information aboutthe realizationsof that variable once
drawn. | use MPE pumposfully to illugrate the efficacy of theregime withoutthe use of
trigge dtrategies. Trigge strategies are notpossible in a MPE because players use only
payoff relevant information, nat information about previousmoves.

| present theresults via a series of lemmas. Proofs of these statements follow from

straightforward application of sequential rationdity and are therefore omitted.

Soling the pod-atrodties subgane

Theonly dightwrinklein solving the pod-atrodties subgane is S@ incentives at thelast

nodeof thegame, which can be summarized as follows:
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LEMMA 1:If a > 0 andif theeexistsan1 ! (0,1] such that Li+1 will refrain from

committing atrodties S hasa strictly doninantstrategy to accept L3 request for asjlum

Theintuitionfor theresult isthat if S accepts L;@ request for asylum, then, with
some probability p > 0, which | describein greater detail bdow, S will obtain a payoff of
onein the subsequent period and obtain a payoff of u < 1 with probability 1-p. If,
however, Srejects L;@request Swill obtain apayoff of oneonly with probability p(1-ay).
Theimportant pointistha S has a strictly dominant strategy to accept Li request for
asylum prior to the creation of theregime. MPE iscrudal to thisresult, because it
assumes players respondonly to payoff relevant information. As such by rglecting a
request for asylum S does not changefuture leadersObdiefs aboutwhat it will doin the
future, and therefore does not deter future atrodities.

Turningto L;@ decision at the second nodeof the pog-atrodties subgane, Li3

expected present value (EPV) of notrequesting asylum at tha nodeis:
U =a@+r+/U)"r (1)
Unaubgcripted U in equaion (1) is acondant, theformulafor whichis:

U =!1$f(a)a(1+r+"U)#r da = @(1-”);;&?:(! Dr

1

where /0="1f (a)ada, and! isdefined bdow. U is L@ EPV from the next period

!

(before a1 is known) forward of bengin the pod-atrodties subgameN tha isU isLi@

EPV at thefirst nodeof the pog-atrodties subgame.
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If theEPV in equaion (1) islessthan or equd to zero L; will request asylum, the
EPV of which is normalized to zero, S will accept, and L; will step down. Leaders will
not step down voluntarily until a sufficiently low a; isdrawn. If aleader isgoing to be
willing to request asylum thefollowing mug betrue

r
[
1+r+"U

3 #L 2

LEMMA 2: In anyMPE of the gare the outcomes of the pog-atrocities subgane are:
1 Ifa! !, L doesnotrequest asylum andsurvives with probabiity a.

2. 1fa; </, Lirequestsasylum Saccepts andL; stepsdown.

Soling the pre-atrodties subgane

| begin thediscussion of this subgane with S@ decision to accept or reject a
request for asylum. For ease of expostion define S& EPV from nodel forward as$ and
define SG EPV fromnode9 forward asW. $ is S@ EPV when there is a new leader and

Wis SB EPV when it is aready in the pod-atrodties subgane. More formally:

W = 0fa) 4+ "8 ) da+ Ofy@) (alu+ W) + (1 a)u+"$)) ca =L L#DS - ;@»$ 3

and

p+@" p)u+!/W)

# = p(l+.’#)+(1" p)(U+!W): 1" p!

(4)

where p isthe (condant) probability that N will draw a sufficiently low a; in the next

periodtha L; will choo to refrain from committing atrodtiesin tha period. Equdions
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(3) and (4) can be combined to solve for valuesof Wand $ solely asfundionsof the
condantsp, u, ! and"”, andtherefore Wand $ are themselves condants.

If L has yet to commit atrodties, S has aweakly dominant strategy to accept a
request for asylum. S@ payoff from accepting such arequest is 1+'$ . Thehighest payoff
tha S can receive fromregecting arequest for asylumin thepre-atrodties subganeis 1 +
q"$) + (1-9)"$ =1+'$. Thisisthesubgantively uninteresting case where L; does not
commit atrodties and stepsdown in thefirst period of hisreign, so | smply stipulate that
all such requests are accepted.

Turningto L;@& decision at thethird nodeof the pre-atrodties subgane, L; will
commit atrodties if the EPV of doing so is highe than the EPV of not doing so. L@ EPV

of not committing atrodties in thecurrent peiodis:

Q= Maxlr;/g](lﬂ (1$pU)+(@1$q)d ,oﬁ (5)
' 1$p/q (

L; can guaantee an EPV of zero by stepping down in thefirst period. If thefirst termin
the curly bracketsis negative (which could hgppen if d or U were negaive and large
enoughin magnitude then thehighest payoff tha L; can receive when hedoes not
commit atrodtiesis zero, which he obtainsby stepping down. In such acase L; will either
not commit atrodties and step down, or if a; is high enough,L; will commit atrodities.

A necessary condition for L; to choos to commit atroditiesistha theEPV in
equdion (1) is highe than theEPV in equaion (5). Thiswill bethe case if:

r 1
> +
1+r+"U 1+r+"U

S (6)

&

Asindicated thisis only anecessary conditionN obvioudy it mug also betruetha a; > q

since L would not choos to commit atroditiesif it lowered his probability of keeping

7



office. L will commit atrodtiesif a;> I . Noticetha I = ! if thefirst termin thecurly
bracketsin (5) is negative. In such acase L; would commit atrodtiesonly if &> I =/,

which by definitionisthevaue of a; for which the EPV of committing atroditiesis equd
to zero. L will never commit atrodities in the pre-atrodities subgame if the EPV of doing
S0 is hegative because he can guaantee a highe EPV (zero) by not committing atrodities

and stepping down. Inddentally p isthe probability that a; # I .

LEMMA 3: In anyMPE of the ganre the outcomes of the pre-atrodties subgane are:
3.I1fa;> I, Lj conmits atrodities and proceedsto the pog-atrodities subgane.

4. I1f au # I, L does not conmit atrodities and:

sai G0 DU+ QA o

requests asylum Saccepts andL;
1" p/q

stepsdown, or

ap, 1 4@+ A" p)U)+@" g)d
' 1" p! q

#0 L; does notrequest asylumand

survives with probability q.

Outcome 4aisthe subgantively uninteresting case where L; stepsdown and goes
into exilein thefirst period of hisreign. This occurs when L@ EPV of remainingin
office is negaive whether he commits atrodties or not. | will ignare this outcome for the

remainde of the paper.
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Adding an International Criminal Regime
Now suppo® an internaiond inditutiontha is staffed by anongrategic actor P (the
prosecutor) is created. P automatically indicts any leader who commits atrodties. The
pre-atrocities subgane is undtered by this change butthe pog-atrodities subganeis
amended asindicated in Figure 5. | will call this subgane the Gpod-indictment
subganeOto distinguish it from the pod-atrodities subgame discussed above

The pog-indictment subgame beginsjud as the post-atrodties subgane did with a
draw of a; by N. L; then choosswheher or notto request asylum. If L; chooss notto
request asylum heisthen faced with alottery ove his political survival intheusud way.
If, however, L; requests asylum he presents S with a choice to accept or reject tha
request. If S accepts Li@ request L; steps down and the game endsfor him as described
previoudy. If Sdoes not accept L3 request then L; must choos whether to surrende to
P and receive, with certainty, aonetime pendty of Bm! (-r, 0). If L; surrende's he steps
down, returning play to the beginning of the pre-atrodties subgane. Alternaively L; can
choo® notto surrende in which case hetakes his chances at holding onto office

according to theusud lottery.

Soling the pod-indictment subgane
| will begin thediscussion of equilibriain this new situaionwith L;& decision at
thelast nodeof this subgane where S has turned down his request for asylum. L@ EPV

of notsurrendeaing at that point is:

Jo=a +r+/H"r (7
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Unsubscripted " in equaion (7) isLi@EPV in thenext period (before aw; is
known) of being in the pog-atrodties subgame in this new situaion following the
creation of theregime. It isLi® EPV at thefirst node of the pod-indictment subgame. "
is a condant, thevalueof which dependson L3 beliefs aboutwha Swill doin thefuture
as discussed bdow.

Define

r
p=_ T 8
% 1+r+"W ®

asthe leve of a; for which L; would beindifferent between stepping down and not
stepping down if he could obtain asylum from Sin this new situationfollowing the
creation of theregime. It is thevalue of & for which Li& EPV is zero in this new

stuaion. Theonly difference between ! and ¢ isthat ! has" inthedenominator

rather than U. | aso defineanew cutoff point:

[ - I'#m
B 1+r+ "0

Thisisthevalueof a; bdow which L; would beindifferent between surrendeingto P and

attempting to stay in power. L@ EPV fromsurrenderingto P isBm, so !ﬁ/correspondsto
theleve of a for which Li& EPV of attempting to stay in power was Em. If a <!ﬂ/, L

would prefer surrendeingto P rather than attempt to stay in office if Srejects hisrequest

forasylum. If a " [!ﬁ/ g} Li; would not bewilling to surrende to P but would bewilling to

step down if hereceived asylum. If & >/ L; would be unwilling to step down even if

granted asylumby S.
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Turning to S@ decision of whether to accept L3 request, theforgaing discussion
implies that while S till has atrictly dominant strategy to accept L@ request when

a = a, it nolonge hasa strictly doninantstrategy to accept Li( request for aglum
when a, < !ﬁ/, because L; would bewilling to surrende to P. Sisindifferent between
Z

rejecting and accepting Li( request under those circumstances because, regardless of
whether it accepts or nat, L will step down. Therefore Lj can nolonge becertain that S
will accept his request for asylum. Thisistrueregardless of whether Sisactudly a
member of the agreement or notN tha is, regardless of whether S has formally committed
itself to comply with P& indictments or not To summarize, the same two outcomes that
occurred in the pog-atrodties subgane withoutthe regime also occur, mutatis mutandis,
in the pog-indictment subgame, however, in addition there is anew outcome in the podg-
indictment subgame asin which L; surrendasto P. These outcomes are formalized in the

following lemma.

LEMMA 4: In anyMPE of the game the possible outcomes of the pod-indictment subgane
are:

1%fa! ! | Li doesnotrequest asylum andsurvives with probablity a;.

200l f !%" a, <!0A, L requests asylum Saccepts, andL; stepsdown.

3%lf a <!, L requestsasylum, andeither.

3a%S accepts, andL; stepsdown, or

3b%Srefuses, andL; surrendasto P.
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Thesignificance of 3b%s that, despite P& lack of enforcement power, some
atrodty committers may surrende to him. For low enoughvalues of a;, Swill be
indifferent between accepting L3 request for asylum and regjecting it because S knows
tha even if it rgectstherequest L; will surrendea to P and step down. Thisisin contrast
to the outcome in the previoussection where S clearly had a dominant strategy to accept
L@ request.

Note tha thereis some ambiguity aboutthe equilibriumwhena, < !ﬁ/. Sis

indifferent between accepting and rejecting Li@ request for asylumin those
circumstances since either way L; will step down. Ina MPE, which | use, S has noreason
to reject L3 request for asylum for the purpose of sending asignd to leaders Li+1 and
beyondbecause in MPE players only make decisionsbased on payoff-relevant
information. If | had assumed that S gets some very small utility increment, & from
seeing atrodty committers punished it would eliminate this ambiguity and make regjecting

such arequest adominant strategy for values of a; in the neéghbohoodof !ﬁ/ and bdow.

However, | do not make tha assumption because it seemed ad hoc

Soling the pre-atrodties subgane

Thestructure of the pre-atrodities subgane isidentical to that of thesubgane
prior to the creation of theregime. Asinthe previouscase | will set asidethe
subgantively uninteresting question of S@ decision to offer asylumin this subgane, if

asked.?® | tum ingtead to L incentives to commit atrodities. Differencesin L@ decision

% This is the case in which L; requests asylum in the first period of hisreign. As before the foreign state has
aweakly dominant strategy to accept such arequest and so to dispense with this case | stipulate that one of
them always does.
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(if any) arise only because of changesin hisEPV of committing atrodities now tha there
isthepossibility that hecould be punished for doing so if N draws a sufficiently low a;.

Tha EPV will dependin turn on L@ beliefs aboutwhat Swill doif a, <!ﬁ/. I will

dispense with the obviouscase firgt: if L bdievestha S will grant him asylum when

a < !ﬁ/ (in other wordshe bdieves tha equilibrium 3b%will not occur) then the effect of

the new regime onthe equilibria in the pre-atrodities subgame will benil. L& behavior
will beidentical to those described in the previoussection.

If however L; bdievestha outcome 3b%will occur if N draws alow enougha;
then his behavior in the pre-atrodities subgane will be quite different because his EPV of
committing atrodities will be lower and thisin turn will affect the cutoff values of a; for
which hewould bewilling to commit atrodties. At thethird nodeof thepre-atrodties
subgame Li@ EPV of choosng to commit atrodities is given by equaion (7) where, given

these bdiefs:

B1+r)#(1# F(!%)r#F(!%T

o= #m'é(%f (a) da+ 2 f(a) ga(+r +Uh#rvma =

1#" 8
s l
&="f (a)a daandogousto %in the previoussection.
L;@ EPV of not committing atrodties at that nodeis:
n I #
& Max%q(1+' 1$ P+ (15 q)d 0 ©)
' 1$ poq (

where fftisthe(congant) probability tha N will draw a sufficiently low a; in the next

periodtha L; will choo to refrain from committing atrodties. The new regime has no

effect on L;@ payoffsif henever commits atrodities because d and g remain fixed. The
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only difference in Li& EPV of not committing atrocities compared to the earlier caseisin
thechangefromU to" andfromp to pt.

Asbéore L will commit atrodities if the EPV of doing so exceedsthe EPV of not
doing soN that isif equaion (7) is greater than equation (9). | define /% as thevalue of a
tha makes these two equaionsequd, andogousto I~ in the previoussection. According
to the same line of argument in the previoussection, L; will commit atrodtiesif N draws

and a; > /Y. | summarize these possible outcomesin Lemma.

LEMMA 5: If L; bdieves that equilibrium 3b%will occur when a, <!ﬁ/, theposible

outcones of the pre-atrodties subgane following the creation of theregime are:
4%lf a; > 1%, L; commits atrodties and proceedsto the pog-indictment subgane.

5% f a; # %, L does not conmit atrodities and:

I n n
caout 40+ @ PIOA+(" g)d

: <0 L requests asylum Saccepts andL;
1" pbq

stepsdown, or

L@ g
shogf AT B+ Q)d 4 |
1" pbq

does notrequest asyflumand

survives with probability q.

Findly, theandysis shows tha thereign of aleader who has committed atrodities
will notbeprolongel as aresult of theregime modeled in this pgoer. Prior to thecreation
of theinditution, L; would leave power whenever a; < / and after the creation of the

inditution L; will leave office whenever a <! . Since" # U, acomparisonof equaions
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(2) and (8) showsthaa = o .
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Figure 1: Extengve form of thestagegame, LN
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Figure 2: Differencesin scale arising from different norms of succession in two different

states
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Figure 3: Comparative staticson a; andr
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Figure 4: Extensve Form of the stage game 1N
with ingitution.
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Figure 5: Totd effect of theregime when L; bdieves S will comply whena, <'Ia/
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