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Introduction
For laws to be legitimate they must stem from legitimate authority. Their legitimacy may not only be contested by various groups in society but is also subject to change. In the following I discuss how the concept of what constitutes binding legal authority changed in Islamic legal theory. I illustrate this change with a particular case, namely punishing the wine drinker with 80 lashes. This case underwent considerable re-interpretation in works on legal theory; not in its ruling but in its rationalization. This paper presents different rationalizations of this ruling from several medieval and one jurist of the modern period. This analysis sheds light on the development of legal reasoning, the shifting basis of legal authority, and the relationship between two contestants over the sphere of law – political and religious authorities.

The ruling to punish the wine drinker with 80 lashes is important for several reasons. For one, the Qur’an expressly condemns the consumption of wine (khamr) (5: 90-91).
 This prohibition came to be considered a defining aspect of Islam, distinguishing Muslims from Christians and Jews who were allowed to drink alcoholic beverages. Transgressing the prohibition, thus, constitutes an offense against the divine law. However – and this is the core issue – neither the Qur’an nor the Sunna specified a punishment for the perpetrator of this offense. The Prophet, according to reports, had the wine drinker beaten with sandals, palm leaves or belts and rebuked.
 Although the historical literature gives various accounts about the establishment of flogging 80 lashes,
 one storyline frequently found in the later legal literature narrates that the first caliph Abu Bakr (r. 632-634) punished the wine drinker with 40 lashes. The second caliph ‘Umar (r. 634-664) later increased this punishment to 80 lashes on account of people’s continuous infraction of the prohibition; henceforward flogging 80 lashes came to be the generally accepted penalty for this offense.
 Over time, this punishment was considered to belong to the divinely prescribed punishments, the so-called hudud (sg. hadd), which are imposed for particular acts forbidden in the Qur’an, such as theft, unlawful sexual intercourse, wrongful accusation of adultery, and banditry.
 

Yet, there is another reason why punishing the wine drinker with 80 lashes is an important ruling. The circumstances surrounding its establishment were used
 to make the claim that all legal issues that were not decided in the scriptures, i.e. Qur’an and Sunna,
 belonged to the prerogative of the political authorities. This would open the gate for state legislation in religious matters not textually decided and – in turn – would dramatically decrease the influence of religious scholars as the interpreters of the religious law. If Islamic scholars were to assert their authority, they had to explain the reasoning behind flogging the wine drinker with 80 lashes. They had to rationalize this case in a manner that, on the one hand, absolved the venerated caliphs Abu Bakr and ‘Umar from the accusation of arbitrarily establishing and changing religious rulings. And, on the other hand, their rationalization had to compel later rulers to adhere to this punishment.

The fact that this case had important implications for the competing claims of the political and religious authorities over the sphere of law, however, did not mean that the affair was settled early in Islamic history. One finds significant differences in the explanation of how this punishment was derived in writings of legal theory up to the present time. These differences, I argue, are to some extent influenced by the balance of power between religious and political authorities. 

The focus of my paper will be the change in the rationalization of the punishment for wine drinking between the middle of the eleventh century and the late twelfth century. This case was discussed by three jurists of that time period, namely Imam al-Haramayn al-Juwayni (1028-1085), Abu Hamid al-Ghazali (1058-1111), and Fakhr al-Din al-Razi (1149-1209). These three scholars were considered leading religious thinkers of their time. All three belonged to the Shafi’i school of law and adhered to the Ash’ari school of theology. Yet, each of them gave a different explanation for why the second caliph ‘Umar set the punishment for wine drinking at 80 lashes. Their continuous re-interpretation of this ruling represents, from the standpoint of legal reasoning, the transformation of the counter-implication argument (mafhum al-mukhalafa)
 to legal analogy (qiyas). (I will explain these legal arguments shortly). And, from the standpoint of legitimacy, their various interpretations represent a rationalization process that shifted legitimacy of rulings from traditional authority to cultural authority.
 Traditional authority bases the legitimacy of laws on age-old, sacrosanct practice which was established by revered elders; rulings are legitimized by reference to precedents. Cultural authority refers to authority that resides in cultural objects, such as religious texts, to legitimize adherence to rules. The intellectual transformation from the counter-implication argument to legal analogy enabled jurists to incorporate rulings that originally were not derived directly from the authoritative texts of Islam into the fold of the divinely revealed law, and thereby give them unassailable legitimacy. Consequently, this intellectual move in legal theory enhanced the authority of the religious scholars as the interpreters of the divine law and protected them against interference by secular powers.

The Historical Context

This transformation in legal reasoning did not occur in a vacuum, of course. This was a time period of important, intertwined developments in Islamic society. Politically, this was the time of the rise and decline of the Saljuq Empire, which took power in the mid eleventh century. The first part of Saljuq rule was a period of consolidation for the Eastern part of the Islamic world, which became relatively unified politically and administratively. The Saljuqs consciously identified themselves as the protectors of the almost defunct Islamic caliphate and as the champions of Sunni Islam. By the beginning of the twelfth century, however, the glory and power of the Saljuqs began to wane and a slow disintegration of Saljuq rule set in, which came to an end with the Mongol expansion in the thirteenth century.
 Al-Juwayni and al-Ghazali were active when the Saljuqs were powerful rulers, and their writings reflect the struggles between the political and religious authorities over the sphere of law. 
  Al-Razi, in contrast, lived during the final days of the Saljuq principalities, when their power was challenged by the Ghurids and Khwarizmshahs.

Another important development in the eleventh century was the spread of the madrasa, the Islamic college-mosque. With the madrasa as the dominant institution of instruction,
 one now has a more systematized curriculum, relative financial security because the colleges were set up as pious endowments,
 and a steady output of students educated in roughly the same manner. The study of Islamic Law constituted the mainstay of such a college education. While it is hard to pinpoint such matters, the more organized form of scholarly education probably influenced the curriculum and the topics taught. One notices that this is also the time when Greek logic became more thoroughly applied in Islamic jurisprudence. Although Greek logic had entered Islamic intellectual thought already in the ninth century, it was not until the eleventh to twelfth century before it was absorbed in legal theory.
 While we see the beginning of this development in al-Ghazali’s writings, it was much more pronounced at al-Razi’s time. Connected with the spread of the college system and the decline of dynastic power was the rise of the religious scholars, the ‘ulama’, as a leading and cohesive force in society.

This is the general context in which the change in Islamic legal theory from reliance on traditional authority to cultural authority took place. Now I will present the actual legal reasoning.

The Legal Reasoning

Al-Juwayni mentioned the case of punishing the wine drinker in his work Ghiyath al-umam, which he dedicated to the Saljuq vizier Nizam al-Mulk (r. 1063-1092).
 When discussing how to preserve Islamic society, he enjoined the ruler to uphold the prescribed punishments (hudud), warning against decreasing or increasing these punishments.
 He admonished the vizier that the Shari’a cannot be obtained on account of what secretaries (‘uqala’) and philosophers (hukama’) deem beneficial (istaslaha). Or else the divine law would be changed.
 Against the argument, brought forth by an unnamed opponent, that the early caliph’s did just that with regard to the punishment for drinking wine,
 al-Juwayni resorted to what technically is called an a contrario argument, or counter-implication.

He argued that since during the Prophet’s lifetime the exact penalty was not established, it did not belong to the category of the determined punishments (hudud). Consequently, by counter-implication, it fell into the area of discretionary punishments (ta’zir) the extent of which are entrusted to the ruler (imam).
 Abu Bakr and ‘Umar as leaders of the community and being qualified in matters of religious law (mujtahid) were entitled to establish the punishment at their discretion, although it was not permissible to disregard the offense or go beyond the extent of the other prescribed penalties.

Al-Juwayni’s reasoning absolved Abu Bakr and ‘Umar from the charge of legislating and changing religious laws by delegating the case to that sphere of law over which the secular ruler has authority. He proved that the laws of the Shari’a were not derived by considerations of arbitrary benefit or utility (istislah). In order to compel the current ruler to adhere to this punishment, he appealed to follow the decisions of the venerated Companions. 

Al-Juwayni’s argument, however, leaves open the question of why the punishment should be 80 lashes. With the type of reasoning used in this case, al-Juwayni could not answer that question because the argument by counter-implication does not provide a reason or ratio legis for the ruling, namely flogging and the amount of lashes.

Let me say a few words about the counter-implication argument. It reasons in the following manner: 

If you say x about y, then it only applies to y and not to anything other than y. And, consequently, every non-y receives the ruling of non-x.
 If y is prohibited, then by counter-implication, every non-y is permitted and vice versa.

The counter-implication argument was frequently used by Islamic jurists. For example, Qur’an 65: 2 states that for the god fearing, God prepares a way out of a difficult situation. By counter-implication, for those who are not pious, God does not do so.
 The same type of reasoning is, however, controversial in other cases.
 Sometimes, the counter-implication argument clashes with legal analogy (qiyas), as in the following example. Qur’an 4: 25 states that “believing” slave-girls are permitted to be married. By counter-implication, this ruling excludes non-Muslim slave-girls. However, regarding free women it is permissible for a Muslim man to take a Jewish or Christian as wife. If one uses analogical reasoning, then also non-Muslim slave-girls should be a permissible spouse.
 In this case one gets two different rulings depending on the type of reasoning used.

There are two problems with the counter-implication argument: one theological and one logical. Theologically, the counter-implication is problematic because it presumes that when the Lawgiver specifically mentions something, He must intend the opposite for matters which are excluded from this specific mention.
 It thus attributes religious rulings to something that is not expressed in the textual sources of the Law. Logically, the counter-implication argument is weak because it extends the opposite of a ruling found in a text. The absence of an indicant or a specific characteristic leads to a legal effect.

Due to the fact that the counter-implication argument depends largely on an expansive reading of the textual evidence, jurists after al-Juwayni sought to regulate this type of reasoning and give it a firm basis in the authoritative texts.
 They did so by assimilating counter-implications to legal analogy. The counter-implication, thus, loses its power to have legal consequences on matters that are not expressed in the texts.
 

In analogical reasoning, the ruling for the original case (asl) is anchored in the scriptural sources of the Law and then extended to an unprecedented case (far’) on account of both displaying the same legal rationale or ratio legis (‘illa). For example, the Qur’an condemns the consumption of grape wine. From additional verses jurists inferred that it was the inebriating nature of wine that made it prohibited – as opposed to its color or that it is liquid. By analogy to the prohibition of grape wine, most jurists argue that other inebriating substances, such as date wine, beer or whiskey, are likewise prohibited. The legitimacy of the ruling for the new situation (date wine, whiskey) derives from the revealed law.

How the counter-implication argument was transformed into legal analogy can be seen in the works of al-Ghazali and al-Razi. Al-Ghazali addressed this issue within the context of rulings which lack a textual basis validating their legitimacy, i.e. they are based on a ratio legis for which no evidence can be found in the Qur’an or the Sunna. Such a case, according to al-Ghazali, can be incorporated into the religious law as long as the ratio legis of the case displays suitability (munasaba) for its ruling and is relevant (mula’im) to the way the Law operates. Suitability is established when the resulting ruling preserves people’s religion, life, intellect, offspring or property; that means it constitutes maslaha by attaining benefit (manfa’a) for these elements and/or averting harm (madarra) from them.
 The criterion of relevance meant for al-Ghazali that textual evidence exists that the Law considers the general category of the case in question.

To illustrate such a case, al-Ghazali referred to the punishment for drinking wine. He explained that when in the early years after the Prophet’s death people continued drinking wine, the caliph ‘Umar gathered the Companions of the Prophet, consulted with them and inquired about their opinions. The lively debate among them was ended when ‘Ali, who would become the fourth caliph, said: “Who drinks gets intoxicated, who is intoxicated talks nonsense, who talks nonsense fabricates lies, therefore I consider upon him the hadd-punishment for the one who fabricates lies” – by which ‘Ali meant the prescribed punishment of 80 lashes for false accusation of adultery (qadhf).
 The Companions, al-Ghazali stated, deemed ‘Ali’s reasoning correct and adhered to it.

Al-Ghazali supported this argument by maintaining that ‘Ali’s reasoning in this case was suitable because it entails maslaha for some of the essential elements of human existence that the Lawgiver intended to protect for humankind (in this case intellect and religion). And it was relevant to the way the Law operates by following the accepted legal principle that the likely occurrence of something receives the same ruling as the actual occurrence. Inebriation being the likely occurrence of slander ought to be ruled accordingly. This legal principle, al-Ghazali maintained, is operative in other cases. For example, sleep is considered the likely occurrence of the effusion of semen, and therefore is legally equivalent to actual effusion in that it obliges a man to perform the ritual ablution before prayer, whether or not effusion actually occurred in sleep or not.
 Another example for such a ruling is found in marriage law. When the groom and bride, after having concluded the marriage contract, are alone together, it has the legal effect of considering that marital relations have been established – regardless of whether or not the couple actually had intercourse – because it is likely to have occurred.

In al-Ghazali’s work we find the first step in transforming the counter-implication argument into legal analogy. He explicitly rejected the former type of argument.
 Yet, he did not consider his own reasoning to belong in the rubric of legal analogy. Since no specific textual source attests to the ratio legis for the specific ruling of 80 lashes for wine drinking but it is supported only by general cases, he called it “unattested inference” (istidlal mursal) outside the sphere of legal analogy. 
 

Al-Ghazali’s argumentation for the ruling on punishing the wine drinker was logically and theologically on firmer grounds than al-Juwayni’s reasoning. But he still did not solve the problem of connecting the punishment of 80 lashes to the textual sources of the law in a manner that precluded any further argument about it. He only appealed to the authority of the Companions of the Prophet – they accepted and followed ‘Ali’s reasoning, so later rulers should likewise.

About a century later, in the work of al-Razi, do we find the counter-implication argument incorporated into legal analogy proper.
 He legitimized the ruling of punishing the wine drinker with 80 lashes not by reference to traditional authority but he grounded it in cultural authority. Like al-Ghazali, al-Razi considered suitability a criterion to identify the ratio legis of a ruling in the textual sources of the law in the procedure of legal analogy.
 In addition, he accepted as valid rationes legis all those cases in which the general characteristic which indicates the ratio legis is effective on the general category of the ruling. For al-Razi, the attestation of a general category means that all the specific elements that fall under this general are included in the attestation.
 And exactly this, al-Razi argued, was the case when ‘Ali assigned the punishment for drinking wine the same as that for slander.
 Although the ratio legis that inebriation leads to slander is not confirmed in the scriptural sources of the law specifically, the general category that the likely occurrence of something is considered equivalent to its actual occurrence and receives the latter’s ruling is attested, as in the case of the newly-weds. 

Al-Razi’s reasoning brought the ruling on punishing the wine drinker with 80 lashes into the folds of legal analogy (qiyas). Thus, it was considered – at least theoretically – to be based on the sources of the Law, because analogical reasoning takes its basis and its ratio legis from a textual statement. ‘Umar’s decision to punish the wine drinker 80 lashes was now grounded in the authoritative textual sources of the Law, and therefore no longer challengeable by the political authorities. Al-Razi had employed legal logic in a manner that allowed him to trace this ruling back to the textual sources of the Law. In his reasoning, recourse to traditional authority gives way to cultural authority.

This intellectual move strengthened the authority of Islamic Law and “Islamized” a large area of substantive law that grew out of legal practice. Instead of having to admit that the political leaders of the early Islamic community, even those as venerated as the first caliphs, made rulings according to their own estimation, jurists now could claim that much of these decisions were based on the textual sources of the Law because they could provide them with a coherent legal reasoning. 

While it is difficult to prove decisively, the historical context suggests that the claim of the early Saljuqs over the sphere of secular and religious law might have led jurists to seek intellectual avenues to broaden their authority. And this could account for the fact that it was during this time period that Greek logic was absorbed more thoroughly into Islamic jurisprudence, while it permeated Islamic theology (kalam) much earlier.
 By arguing in logically unassailable terms, al-Razi’s  rationalization of rulings such as the punishment for drinking wine contributed to make Islamic Law, and by extension religious jurists as the interpreters of this law, less assailable and challengeable by the secular powers.

One might expect that al-Razi’s explanation, which tied the punishment of 80 lashes for drinking wine to the textual sources and, thus, to the highest legal authority of Islamic Law, would be the last reincarnation of this case. But this is not so. The case is found with yet different explanations, for example, in the work of the fourteenth century Maliki jurist al-Shatibi (d. 1388), who lived in Granada, and the twentieth century Egyptian scholar Mustafa Zayd. 

Al-Shatibi justified the punishment for wine drinking saying that the ruling of 80 lashes was based on the independent reasoning of the community (ijtihad al-umma).
 In Islamic Law, independent reasoning is resorted to when no textual statement directly applies to a case under investigation. In contrast to legal analogy, where a jurist applies deductive logic, independent reasoning follows largely inductive logic. Al-Shatibi’s reference to the community combines independent reasoning with the concept of Consensus (ijma’), one of the four generally accepted sources of Islamic Law. The appeal to Consensus falls within the typology of traditional authority, yet, in this case, not by reference to specific revered personalities but to the community of believers as a group.

In his 1964 book on legal theory, Mustafa Zayd explained that the first caliph Abu Bakr and the third caliph ‘Uthman (not ‘Umar) set the punishment at 40 and 80 lashes respectively on account of considerations of  maslaha.
 Zayd explicitly refuted al-Shatibi’s statement that this ruling was based on Consensus.
 In Zayd’s rationalization of this case we see that he neither attempted to tie the decision to legal analogy nor to Consensus. For him, the principle of maslaha by itself was enough to justify the ruling. The principle of maslaha, while considered authentically religious and inductively derived from the textual sources of the Law, is an abstract rule representing a purpose-oriented rationalization of Islamic Law.
 In this manner, Zayd’s reasoning resembles rational legal authority of state bureaucracies in which the body of law consists of abstract rules that were intentionally established and then applied to particular cases.

Conclusion

In conclusion, the continuous re-interpretation of the ruling for the hadd-punishment of 80 lashes for drinking wine shows that the terms of legitimate authority for laws not explicitly stated in the textual sources of the Law change. Whether jurists appeal to traditional authority or cultural authority varies. Among the factors influencing this change is the standard of legal reasoning accepted at a certain point in time. Furthermore, the role of Islamic Law in society and especially within the framework of state legislation seems to influence the way jurists reason and what type of legal authority they resort to. At al-Juwayni’s time, the Saljuqs were just beginning to encroach on the sphere of religion. While he recognized this, al-Juwayni did not feel the need – or perhaps did not have the intellectual tools – to provide an unassailable argument by linking the decision to punish the wine drinker with 80 lashes to the textual sources of Islamic. Al-Ghazali experienced more of the Saljuq pressure on the religious authorities. His solution for our case grounded it on firmer legal authority. Al-Razi’s time was one of more instable political power holders; the ‘ulama’ as religious authorities had the opportunity – and the intellectual tools – to strengthen their sphere of authority. He based this case on textual, i.e. cultural authority. In fourteenth century Granada, the secular ruler challenged the hitherto powerful position of the Maliki jurists.
 Al-Shatibi, however, did not refer to cultural authority to justify the punishment for drinking wine. Rather, he appealed to the Consensus of the community. Perhaps, he attempted to emphasize the inclusiveness and overlap of religious and secular authority. Zayd, however, writing in the 1960 at a time when political authorities had exclusive claim over the legal sphere, legitimized this ruling on account of a principle that resembles rational legal authority. The continuous re-interpretation of the ruling on punishing the wine drinker with 80 lashes shows that one cannot make one, generalizing statement about the basis of legal authority in Islamic Law but one has to look at the intellectual, historical as well as political environment in which Islamic Law is articulated.
� Much controversy existed among Muslim jurists what the Arabic term khamr designated exactly. Since in seventh century Arabic khamr usually referred to fermented grape juice, disputes arose whether or not other inebriating drinks would fall under the prohibition of consuming khamr, and if so which ones. For a brief overview of the debate see “Khamr,” EI2, 4: 994-998.


�  Cf. Sahih al-Bukhari ma’a kashf al-mushkil li-l-imam Ibn al-Jawzi (ed. Mustafa al-Dhahabi, Cairo: Dar al-Hadith, 1425/2000), 4: 396-399. Some reports mention that the Prophet imposed capital punishment on the wine drinker; the majority of jurists, however, rejected or disregarded hadiths to this effect (cf. John Burton, An Introduction to the Hadith [Edinburgh: Edinburgh University Press, 1994], 149-150).


� See Burton, Introduction to the Hadith, 149-150; The History of al-Tabari (Vol. 13: The Conquest of Iraq, Southwestern Persia, and Egypt, translated and annotated by Gautier H.A. Juynboll, Albany: State University of New York Press, 1989), 152-153.


� Cf. al-Juwayni, below; Abu l-Hasan ‘Ali b. Muhammad al-Mawardi, al-Ahkam al-sultaniyya wa-l-wilayat al-diniyya (Cairo: Maktaba wa Matba’a Mustafa al-Babi al-Halabi, 1386/1966), 228-229. Some scholars state that the Shafi’i school of law adheres to punishing the wine drinker with 40 lashes (cf. “Khamr,” EI2, 4: 996; Matthew Lippman, Sean McConville and Mordechai Yerushalmi, Islamic Criminal Law and Procedure [New York et al.: Praeger, 1988], 41, 47). While this might be the view held by some Shafi’is, the three Shafi’i jurists discussed below (al-Juwayni, al-Ghazali, and Fakhr al-Din al-Razi) all advocated the punishment to be 80 lashes.


� Cf. Joseph Schacht, An Introduction to Islamic Law (Oxford: Clarendon Press, 1964), 175-180. Of the generally accepted hudud punishments, lapidation for adultery also lacks Qur’anic evidence. The Qur’an specifies to punish the fornicator and fornicatress with 100 lashes (Qur’an 24: 2). Jurists justified the stoning of adulterers on account of the Prophet’s practice (cf. Islamic Jurisprudence: Shafi’i’s Risala [translated by Majid Khadduri, Baltimore: Johns Hopkins Press, 1961], 105-108).   Many modern commentators disregard the historical development of the hudud punishments. Al-‘Awwa, for example, states that the offenses that fall under the term hadd, pl. hudud “have been termed crimes of Hudud (determined offenses) because Allah (the Lawmaker) has irrevocably and permanently specified their punishment” (Muhammad Salim al-‘Awwa, “The Basis of Islamic Penal Legislation,” in: The Islamic Criminal Justice System [ed. by M. Cherif Bassiouni, London and New York: Oceana Publications, 1982], 127, 134; see also N.J. Coulson, A History of Islamic Law [Edinburgh: Edinburgh University Press, 1964], 124). 


� See below in the discussion of al-Juwayni’s reasoning; see al-Mawardi, al-Ahkam al-sultaniyya, 219-221.


� I consider both Qur’an and Sunna scripture in the sense of normative tradition. They are texts that are revered and deemed authoritative, notwithstanding their different origin and sacredness.


� In Arabic, arguments that are based on counter-implication are called by different terms, the most common are mafhum al-mukhalafa, dalil al-khitab, and takhsis al-shay’ bi-dhikr. For discussions of this type of legal reasoning see Aboubekr Abdesselam Ben Choaib, “L’argument juridique en droit musulman,” Revue du monde musulman 7 (1909), 70-86; Yasin Dutton, The Origins of Islamic Law: The Qur’an, the Muwatta’ and Madinan ‘Amal (Surrey: Curzon Press, 1999, 114-119); Bernard Weiss, In Search of God’s Law:Islamic Jurisprudence in the Writings of Sayf al-Din al-Amidi (Salt Lake City: University of Utah Press, 1992, 488-497); and Aron Zysow, The Economy of Certainty: An introduction to the Typology of Islamic Legal Theory (Ph.D. thesis, Harvard University, 1984, 162-175).


� The use of the terms relating to authority loosely follows the Weberian categories of authority as well as Paul Starr’s concept of cultural authority (Max Weber, Economy and Society, 2 vols., ed. by Guenther Roth and Claus Wittich, Berkeley et al.: University of California Press, 1978, 1: 212-254; Paul Starr, The Social Transformation of American Medicine [New York: Basic Books, 1982], 13).


� For an overview over Saljuq history see “Saldjukids,” EI2, 8: 936-979; A.K.S. Lambton, “The Internal Structure of the Saljuq Empire,” 203-282. 


� For the Saljuq religious and juridical policies see C.E. Bosworth, “Political and Dynastic History of the Iranian World (A.D. 1000-1217),” in: Cambridge History of Iran, Cambridge: Cambridge University Press, 1968, 5: 99-102, 167-169; Leonard Binder, “The Political Theory of Nizam al-Mulk,” Iqbal, 4 (1956): 27-59; A.K.S. Lambton, “The Internal Structure of the Saljuq Empire,” in: Cambridge History of Iran, Cambridge: Cambridge University Press, 1968, 5: 206-217, 227, 269-281.


� Cf. “Fakhr al-Din al-Razi,” EI2 2: 751-754.


� For the development of the madrasa and its differentiation from earlier types of educational institution see “Madrasa,” (EI2, 5: 1123-1134), and George Makdisi, The Rise of Colleges: Institutions of Learning in Islam and the West (Edinburgh: Edinburgh University Press, 1981).


� The specific type of endowment used for madrasas, however, enabled the endower to retain control over the teaching appointments and the type of instruction (“Madrasa,” EI2, 5: 1128).


� Cf. Wael B. Hallaq, “Logic, Formal Arguments and Formalization of Arguments in Sunni Jurisprudence,” Arabica 37 (1989), 315-319, 335; Wael B. Hallaq, “The Development of Logical Structure in Sunni Legal Theory,” Der Islam 64 (1987), 44, 66-67.


� ‘Abd al-Malik b. ‘Abdallah Imam al-Haramayn al-Juwayni, Ghiyath al-umam fi ltiyath al-zulam (ed. by ‘Abd al-‘Aziz al-Dib, Cairo: Matba’at Nahda 1401/1981), 224-226.


� The notion that the observance of the hudud was the mark of an Islamic society seems to have been held early in Islamic history. However, as Hawting suggests, in the early years after the Prophet’s death the call to uphold the hudud may have referred to God’s commands in the Qur’an more generally and not in a technical sense to the prescribed punishments (G. R. Hawting, “The Significance of the Slogan La Hukma Illa Lillah and the References to the Hudud in the Traditions About the Fitna and the Murder of ‘Uthman,” Bulletin of the School of Oriental and African Studies 41 [1978]: 453-463). In al-Juwayni’s writing we see the preservation of an Islamic society closely tied to the application of the hudud-punishments.


� Al-Juwayni, Ghiyath, 220, 223-224.


�  Al-Juwayni, Ghiyath, 225.


�  For al-Juwayni’s views on ta’zir and hadd punishments see Ghiyath, 217-220.


� Al-Juwayni, Ghiyath, 225-226.


� Dutton, Origins of Islamic Law, 64.


� Cf. Ben Choaib, “L’argument juridique,”74.


� See Weiss, In Search of God’s Law, 494-495.


� Dutton, Origins of Islamic Law, 100. According to Dutton, universal agreement among jurists was reached that the counter-implication argument would not apply in instances in which legal analogy was clearly valid (idem, 118).


� Weiss, In Search of God’s Law, 497.


� Weiss, In Search of God’s Law, 492.


� Cf. Abu Hamid Muhammad al-Ghazali, Shifa’ al-ghalil (ed. by Hamd ‘Abid al-Kabisi, Baghdad: Matba’at al-Irshad, 1390/1971), 195-196;  Fakhr al-Din Muhammad b. ‘Umar al-Husayn al-Razi, al-Mahsul fi ‘ilm usul al-fiqh (2 vols., Beirut: Dar al-Kutub al-‘Ilmiyya, 1408/1988), 1: 25; Weiss, In Search of God’s Law, 495. While not all jurists reject the counter-implication argument per se, there is disagreement about which of the various forms of counter-implications are acceptable in legal reasoning (Ben Choaib, “L’argument juridique,” 75).


� Zysow, Economy of Certainty, 171-172.


� Abu Hamid Muhammad al-Ghazali, Shifa’ al-ghalil (ed. by Hamd ‘Abid al-Kabisi, Baghdad: Matba’at al-Irshad, 1390/1971), 142, 146.


� Al-Ghazali, Shifa’al-ghalil, 209.


� Cf. Qur’an 24: 4.


� Al-Ghazali, Shifa’ al-ghalil, 212.


� Al-Ghazali, Shifa’ al-ghalil, 212-214.


� Al-Ghazali, Shifa’ al-ghalil, 214; Fakhr al-Din Muhammad b. ‘Umar al-Husayn al-Razi, al-Mahsul fi ‘ilm usul al-fiqh (2 vols., Beirut: Dar al-Kutub al-‘Ilmiyya, 1408/1988), 2: 324. 


� Al-Ghazali, Shifa’ al-ghalil, 195.


� Al-Ghazali, Shifa’ al-ghalil, 217-218.


� Zysow argues that the counter-implication argument was subsumed under legal analogy already at al-Juwayni’s time (Economy of Certainty, 171-172). The evidence presented in this paper suggests that this process took longer.


� Al-Razi, al-Mahsul, 2: 311.


� Al-Razi, al-Mahsul, 2: 323-324.


� Al-Razi, al-Mahsul, 2: 324.


� Hallaq attributes the infiltration of logic into legal theory to the debate over the concept of knowledge (‘ilm) (Hallaq, “Logic, Formal Arguments and Formalization of Arguments,” 335).


� Ibrahim b. Musa al-Shatibi, al-Muwafaqat fi usul al-ahkam (4 parts in 2 vols., vol. 2 ed. by Muhammad Hasanayn Makhluf, Casablanca: Dar al-Rashad al-Haditha, n.d.), 4: 16.


� Mustafa Zayd, al-Maslaha fi –l-tashri’ al-islami (Cairo: Dar al-Fikr al-‘Arabi, 1384/1964), 30. Zayd’s formulation suggests that he considers the principle of maslaha to justify that the likely occurrence of something receives the ruling of its actual occurrence.


� Zayd, al-Maslaha, 30, footnote 3. Zayd held that only after the ruling was decided on account of maslaha was it supported by Consensus.


� For the development and articulation of the concept of maslaha in medieval Islamic legal theory see Felicitas Opwis, Maslaha: An Intellectual History of a Core Concept in Islamic Legal Theory (Ph.D. thesis, Yale University, 2001).


� Cf. Weber, Economy and Society, 217.


� See Muhammad Khalid Masud, Islamic Legal Philosophy: A Study of Abu Ishaq al-Shatibi’s Life and Thought (Delhi: International Islamic Publishers, 1989), 35-82.







13

